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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  240 

[Releases  Nos.  33-6158  and  34-16384, 
1C-  10958] 

Tender  Offers 

AGENCY:  Securities  and  Exchange 
Commission. 

action:  Final  rules. 


summary:  The  Commission  announces 
the  adoption  of  new  rules  and  a  related 
schedule  pertaining  to  tender  offers. 
These  provisions  implement  existing 
statutory  requirements  by  providing 
specific  filing,  delivery  and  disclosure 
requirements,  optional  dissemination 
provisions  and  additional  substantive 
regulatory  protections  with  respect  to 
certain  tender  offers.  In  addition,  certain 
antifraud  rules  applicable  to  any  tender 
offer  have  been  adopted.  These  actions 
are  necessary  and  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors  because  of  the  increased 
occurrence  of  tender  offers;  their  impact 
on  securities  markets  and  on  corporate 
control:  the  dynamic  nature  of  these 
transactions  and  the  need  to  ensure  a 
balance  between  the  interests  of  the 
person  making  a  tender  offer  and  the 
management  of  the  company  whose 
securities  are  being  sought  while 
providing  disclosure  and  substantive 
protections  to  shareholders  making 
investment  decisions. 

EFFECTIVE  DATE:  January  7. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Huber  or  John  Granda  (202-272- 
2589).  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street,  Washington, 

D  C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
today  announced  the  adoption  of 
amendments  to  Regulation  14D,  Rule 
434b  and  Schedule  13D  as  well  as  the 
adoption  of  Regulation  14E  pursuant  to 
sections  of  the  Federal  securities  laws 
including  sections  2, 17  and  19  of  the 
Securities  Act  of  1933  (the  “Securities 
Act")  [15  U.S.C.  77a  et  seq.,  as  amended 
by  Pub.  L.  No.  94-29  (June  24, 1975)J  and 
sections  3(b),  10(b),  13(d),  14(d),  14(e) 
and  23(a)  of  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act")  [15  U.S.C. 
78a  et  seq.  as  amended  by  Pub.  L.  No.  . 
94-29  (June  24, 1975)J  with  respect  to 
tender  offers.  These  actions  implement 
the  present  statutory  requirements  by 
providing  specific  filing  and  disclosure 
requirements,  optional  dissemination 


provisions,  and  additional  substantive 
protections  with  respect  to  tender  offers 
subject  to  section  14(d)  of  the  Exchange 
Act.  As  a  means  reasonably  designed  to 
prevent  fraudulent,  deceptive  or 
manipulative  acts  or  practices  in 
connection  with  tender  offers,  there  are 
also  provisions  relating  to  the  length  of 
the  tender  offer  and  extension  thereof, 
payment  of  the  consideration  offered, 
and  disclosure  of  the  subject  company's 
position  with  respect  to  the  tender  offer. 

The  new  and  amended  provisions  are 
not  applicable  to  any  tender  offer  which 
has  been  published,  sent  or  given  to 
security  holders  prior  to  their 
effectiveness. 

The  Commission  is  also  withdrawing 
proposed  Rules  14d-8  and  14e-2 
published  for  comment  in  Release  No. 
34-15548  (February  5,  1979)  (44  FR  9956) 
and  concurrently  publishing  for 
comment  proposals  in  lieu  thereof 
which,  if  adopted,  would  be  applicable 
to  any  tender  offer.1  These  proposals 
include:  a  definition  of  the  term  “tender 
offer";  certain  antifraud  provisions 
concerning  trading  by  certain  persons 
on  the  basis  of  material,  non-public 
information  relating  to  a  tender  offer, 
provisions  requiring  equal  treatment  of 
security  holders  in  the  context  of  tender 
offers;  and  a  prohibition  of  certain 
purchases  not  made  by  means  of  a 
tender  offer. 

The  rules  adopted  in  this  release  are 
based  primarily  on  the  proposals 
published  for  comment  by, the 
Commission  in  February  1979  (the 
“February  proposals"  or  the  “former 
proposals"),2  the  105  letters  of  comment 
received  in  response  thereto,3  and  the 
Commission’s  experience.  A  discussion 
of  the  statutory  background  and 
development  of  the  February  proposals 
is  included  in  the  release  which 
published  the  proposals  for  comment 
(the  "February  release").4 

For  the  convenience  of  interested 
persons,  a  table  setting  forth  the 
relationship  of  the  rules  and  schedules 
published  herein  to  the  February 
proposals  is  being  furnished.  The  table 


1  See  Release  No.  33-6159  (November  29,  1979), 
published  elsewhere  in  this  issue. 

5  No.  34-15548  (February  5.  1979)  (44  FR  9956). 

’Letters  were  received  from  the  following 
categories  of  commentators:  corporations  (63);  law 
firms  and  associations  (11);  trade  organizations  and 
associations  (10);  state  administrative  agencies  (7); 
securities  industry  (6):  academicians  (1);  and  other 
interested  persons  (7).  Copies  of  these  letters  are 
available  for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  (File  No.  S7- 
770).  For  the  convenience  of  the  public,  a  copy  of  the 
summary  of  these  comment  letters,  which  was 
prepared  by  the  staff  of  the  Commission,  has  been 
placed  in  Fiie  No.  S7-770  and  is  also  available  for 
public  inspection  and  copying. 

**  Securities  Exchange  Act  Release  No.  34-15548 
(February  5, 1979)  (44  FR  9956). 


consists  of  three  columns:  (1)  the 
adopted  rules  and  schedule;  (2)  the  title 
of  the  adopted  rules  and  schedule;  and 
(3)  the  corresponding  proposal.  The 
table  is  as  follows: 


Adopted  rule  or 
schedule 

Title 

Proposal 

14d-1 _ _ 

Sor.ce  ol  and 

Definitions 

Applicable  to 
Regulations  14D 
and  14E. 

14d-1 

14d-2 . 

Date  of 

commencement  of 
a  tender  offer 

i4d-6 

14d-3 . 

Filing  and  transmittal 

Of  tendei  offer 
statement 

14d-2 

14d-4 . 

Dissemination  of 
certain  tendei 
offers 

14d-4 

14d-5 . 

Dissemination  of 
certain  tender 
offers  by  the  use  of 
stockholder  lists 
and  security 
position  listings 

14d-5 

l4d-6 . 

Disclosure 
requirements  with 
respect  to  tender 
offers. 

14d-3 

14d-7 _ 

Additional  withdrawal 
rights. 

14d-7 

14d-8 . 

Exemption  from 

Statutory  pro  rata 
requirement 

l4d-9 

14d  9 . 

Solicitation/ 
recommendation 
statements  with 
respect  to  certain 
tender  offeis 

140-10. 

14D-9  . 

Solicitation/ 

Recommendation 

Statement 

14D-10 

I4e-1 . 

Unlawful  tendei  offer 
practices. 

t4e-t. 

14e-2 . 

Position  of  subject 
company  with 
respect  to  a  tender 
offer 

Special 
Inquiry  A. 

‘I.  Overview  of  Application  and 
Operation  of  Rules  and  Schedule 

The  rules  are  grouped  into  two 
regulations.  The  application  of 
Regulations  14D  and  14E  depends  on 
whether  or  not  the  tender  offer  is  subject 
to  section  14(d)(1)  of  the  Exchange  Act. 

If  the  tender  offer  is  subject  to  section 
14(d)(1),  both  regulations  apply.  If  the 
tender  offer  is  not  subject  to  that  sub¬ 
section,  only  Regulation  14E  is 
applicable.  The  following  discussion 
relates  only  to  a  tender  offer  in  which 
both  Regulations  are  applicable. 

The  rules  regulating  the  person 
making  the  tender  offer  (the  "bidder") 
may  be  divided  into  four  categories: 
filing  requirements;  dissemination 
provisions;  disclosure  requirements;  and 
substantive  provisions.  Before 
discussing  these  categories,  it  should  be 
noted  that  the  operation  of  these  rules  is 
triggered  by  the  date  of  commencement 
of  he  ender  offer,  which  is  defined  by 
Rule  14d-2  as  essentially  equivalent  to 
the  date  the  tender  offer  is  first 
published  or  sent  or  given  to  security 
holders. 
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The  filing  of  Schedule  14D-1  with  the 
Commission  is  governed  by  Rule  14d-3. 
In  addition,  a  bidder  is  required  to  make 
hand  delivery  of  the  initial  filing  and 
any  amendments  to  the  company  whose 
securities  are  being  sought  (the  “subject 
company"),  and  under  certain 
conditions  to  give  telephonic  notice  of 
certain  information  and  to  mail  copies  to 
national  securities  exchanges  and  to  the 
NASD.  A  competing  bidder  is  also 
required  to  hand  deliver  the  initial  filing 
to  any  previous  bidder  whose  tender 
offer  for  the  same  class  of  securities  has 
not  yet  expired. 

Rule  14d-4  establishes  three 
alternative  methods  pf  disseminating  a 
cash  tender  offer  to  security  holders: 
long-form  publication;  summary 
publication;  and  the  use  of  shareholder 
lists  and  security  position  listings 
("stockholder  lists”).  The  dissemination 
process  includes  both  the  initial  and 
subsequent  soliciting  materials 
published  or  sent  or  given  to  security 
holders  during  the  tender  offer.  While 
tender  offers  may  be  disseminated  by 
methods  other  than  those  specified  in 
Rule  14d-4,  summary  publication  and 
the  use  of  stockholder  lists  and  security 
position  listings  pursuant  to  Rule  14d-5 
must  comply  with  Rules  14d-4(a)(2)  and 
(a)(3),  respectively.  The  dissemination  of 
an  exchange  tender  offer  is  governed  by 
the  provisions  of  the  Securities  Act  if  the 
transaction  is  subject  to  the  registration 
requirements  of  that  Act. 

Rule  14d-5  allows  a  bidder  to 
disseminate  its  tender  offer  materials  in 
a  manner  substantially  similar  to  that 
permitted  under  present  Rule  14a-7  [17 
CFR  240.14d-7],  which  relates  to  proxy 
contests.  The  tender  offer  materials 
would  be  disseminated  to  security 
holders  pursuant  to  the  stockholder  lists. 
The  subject  company  would  determine 
whether  to  retain  the  stockholder  lists, 
in  which  case  the  subject  company 
would  distribute  the  bidder’s  tender 
offer  materials,  or  to  furnish  the 
stockholder  lists  to  the  bidder,  in  which 
case  the  bidder  would  distribute  them. 

While  the  dissemination  provisions  of 
Rule  14d-4  apply  only  to  tender  offers  in 
which  the  consideration  consists  solely 
of  cash  and/or  securities  exempt  from 
registration  under  Section  3  of  the 
Securities  Act  and  are  not  mandatory, 
the  disclosure  requirements  of  Rule  14d- 
6  apply  to  any  tender  offer  subject  to 
section  14(d).  The  specific  disclosure 
requirements  generally  depend  on 
whether  the  tender  offer  is  published  or 
sent  or  given  to  security  holders  by 
means  of  summary  publication  pursuant 
to  Rule  14d-4(a)(2)  or  the  use  of 
stockholder  lists  and  security  position 
listings  pursuant  to  Rule  14d-5.  The 


summary  advertisement  which  is 
required  to  be  published  in  connection 
with  either  of  these  means  of 
dissemination  must  contain  the 
disclosure  called  for  by  Rule  14d-6(e)(2). 
Tender  offers  which  are  disseminated 
other  than  by  such  means,  such  as  cash 
tender  offers  which  are  published  by 
means  of  long-form  publication, 
registered  exchange  offers  or 
unconventional  tender  offers,  are 
subject  to  the  disclosure  requirements 
prescribed  by  Rule  14d-6(e)(l). 

With  respect  to  a  tender  offer  in 
which  the  consideration  consists  solely 
of  cash  and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act,  Rules  14d-4, 14d-5  and 
14d-6  are  designed  to  operate  in  concert. 
This  interrelationship  may  be 
demonstrated  by  the  following  brief 
description  of  the  chronological 
operation  of  a  cash  tender  offer  by  the 
use  of  stockholder  lists:  (1)  the  bidder 
requests  the  use  of  the  stockholder  lists 
pursuant  to  Rule  14d— 5(a);  (2)  on  or  prior 
to  the  date  of  the  request  the  bidder 
makes  adequate  publication  of  either  a 
summary  advertisement  or  long-form 
publication  commencing  the  tender  offer 
under  Rule  14d-2;  (3)  the  subject 
company  makes  its  election  either  to 
disseminate  the  tender  offer  materials  or 
to  furnish  the  stockholder  lists;  (4)  if  the 
subject  company  conducts  the 
dissemination,  Rule  14d-5(b)  governs 
the  subject  company's  conduct  and  Rule 
14d-5(f)(3)  applies  to  the  bidder;  (5)  if 
the  subject  company  furnishes  the 
stockholder  lists  to  the  bidder,  Rule  14d- 
5(c)  applies  to  the  subject  company  and 
Rule  14d— 5(f)(4)  prescribes  the  method 
by  which  the  bidder  disseminates  its 
tender  offer  materials;  (6)  under  either 
option,  the  bidder’s  tender  offer 
materials  must  include  the  disclosure 
required  by  Rule  14d-6(e)(l);  and  (7)  a 
similar  sequence  will  be  followed  with 
respect  to  material  changes  in  the 
bidder’s  tender  offer  materials. 

Substantive  provisions  concerning 
tender  offers  subject  to  section  14(d)  of 
the  Exchange  Act  are  set  forth  in  Rules 
14e-l,  14d-7  and  14d-8.  Rule  14e-l 
regulates  the  minimum  length  of  a 
tender  offer.  Any  tender  offer  (other 
than  certain  issuer  tender  offers)  is 
required  to  remain  open  for  a  minimum 
of  twenty  business  days  from  the  date  of 
commencement  and  for  ten  business 
days  from  the  date  of  any  notice  of 
increase  in  the  offered  consideration  or 
the  dealer’s  soliciting  fee.  These  time 
periods  are  designed  to  operate 
concurrently.  Thus,  if  a  tender  offer 
commences  on  business  day  1  and  the 
bidder  increases  the  consideration  on 
business  day  8,  the  ten  business  day 


period  will  expire  during  the  minimum 
twenty  business  day  period. 

Rules  14d-7  and  14d-8  relate  to  the 
terms  under  which  the  tender  offer  may 
be  conducted.  The  additional 
withdrawal  rights  provided  by  Rule  14d- 
7  operate  independently  of  the  time 
period  requirements  of  proposed  Rule 
14e-l.  Under  Rule  14d-7,  an  initial 
withdrawal  period  of  15  business  days 
is  provided  and,  if  a  competing  offer  Is 
made,  an  additional  ten  business  day 
withdrawal  period  is  required  under 
certain  conditions.  As  with  the  time 
periods  of  Rule  14e-l,  the  additional 
withdrawal  right  time  periods  are 
computed  concurrently,  rather  than 
consecutively.  Rule  14d-8  enables  a 
bidder,  if  it  wishes,  to  vary  either  or 
both  of  the  pro  rata  acceptance 
provisions  of  section  14(d)(6)  on  the 
condition  that  (1)  the  minimum  ten  day 
periods  under  the  statute  are  provided; 
and  (2)  the  bidder's  tender  offer 
materials  disseminated  on  the  date  of 
commencement  of  the  offer  disclose  the 
different  pro  rata  time  periods. 

Rule  14e-l(c)  requires  payment  for  or 
the  return  of  the  deposited  securities  to 
security  holders  promptly  after  the 
termination  or  withdrawal  of  the  tender 
offer. 

The  subject  company  is  regulated  by 
three  rules.  If  a  bidder  has  determined  to 
use  the  subject  company’s  stockholder 
list,  the  subject  company  must  comply 
with  Rule  14d-5.  Rule  14e-2  requires  the 
subject  company  to  disclose  to  security 
holders  its  position  with  respect  to  the 
tender  offer  and  the  reasons  therefor 
within  ten  business  days  of  the  date  the 
tender  offer  is  first  published  or  sent  or 
given  to  security  holders.  This 
communication  is,  under  Rule  14d-9(f),  a 
solicitation/recommendation  requiring 
compliance  with  Rule  14d-9.  Thus,  the 
statement  furnished  under  Rule  14e-2  or 
any  other  solicitation  or 
recommendation  to  security  holders 
with  respect  to  the  tender  offer  would 
under  Rule  14d-9  require  the  filing  of 
Schedule  14D-9  with  the  Commission 
and  transmittal  thereof  to  certain 
designated  persons  as  soon  as 
practicable  on  the  date  the  solicitation/ 
recommendation  is  first  published  or 
sent  or  given  to  security  holders.  The 
disclosure  in  the  solicitation- 
recommendation  disseminated  to 
security  holders  by  the  subject  company 
would  be  required  to  contain  certain 
information,  based  on  the  provisions  of 
Schedule  14D-9.  Material  changes  to 
that  Schedule  would  be  filed,  delivered 
and  disseminated  in  a  similar  manner. 

Rule  14d-9  also  covers  solicitations/ 
recommendations  of  certain  specified 
persons.  Generally,  persons  who  are 
related  to  the  subject  company  or  the 
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bidder  because  of  employment 
membership  on  the  board  of  directors, 
or  shareholder  or  affiliate  status  are 
included  in  the  persons  required  to 
comply  with  the  rule.  To  avoid 
unnecessary  regulation,  Rule  14d~9  does 
not  include  every  solicitation/ 
recommendation  made  with  respect  to  a 
tender  offer  subject  to  section  14(d).  It 
should  be  noted,  however,  that 
communications  not  covered  by  Rule 
14d-9,  as  well  as  those  regulated  by  the 
rule,  are  subject  to  section  14(e)  of  the 
Act. 

II.  Synopsis  of  Rules  and  Schedule  * 

A.  Rule  14d-l:  Scope  of  and  Definitions 
Applicable  to  Regulations  14D  and  14E 

A  new  paragraph  (a)  has  been  added 
to  Rule  14d-l  to  clarify  the  scope  of 
Regulations  14D  and  14E.  Section 
14(d)(1)  of  the  Exchange  Act  imposes 
certain  requirements  upon  a  bidder  who 
makes  a  tender  offer  for  a  class  of 
equity  securities  6  described  in  that 
section  if  upon  consummation  of  such 
tender  offer  the  bidder  would  be  the 
beneficial  owner  of  more  than  five 
percent  of  such  class.  Rule  14d-l(a) 
limits  the  application  of  Regulation  14D 
to  tender  offers  which  are  subject  to 
section  14(d)(1).  Thus,  tender  offers  by 
persons  for  securities  of  which  they  are 
the  issuer  are  not  subject  to  Regulation 
14D.  However,  the  rule  specifically 
notes  that  tender  offers  by  affiliates  of 
such  issuers  are  subject  to  Regulation 
14D.  Regulation  14E  applies  to  any 
tender  offer  without  regard  to  whether 
the  class  of  securities  being  sought  is 
described  in  section  14(d)(1)  or  whether 
the  person  making  the  tender  offer  will 
upon  consummation  thereof  be  the 
beneficial  owner  of  more  than  five 
percent  of  such  class.7  Therefore,  issuer 

'This  synopsis  is  included  in  order  to  assist  all 
interested  persons  in  their  understanding  of  and 
compliance  with  the  provisions  of  the  rules  and 
schedule  which  are  published  herein.  However, 
attention  is  directed  to  the  text  of  the  rules  and 
schedule  for  a  more  complete  understanding. 

'The  classes  are:  any  class  of  equity  securities 
registered  pursuant  to  section  12  of  the  Exchange 
Act;  any  class  of  equity  securities  which  would 
have  been  required  to  be  registered  pursuant  to 
section  12  except  for  the  exemption  provided  in 
section  12(g)(2)(G)  of  the  Exchange  Act;  and  any 
class  of  equity  securities  issued  by  a  closed-end 
investment  company  registered  under  the 
Investment  Company  Act  of  1940. 

’Section  14(e)  applies  to  any  tender  offer,  not 
only  those  subject  to  section  14(d)(1).  This  position 
is  supported  by  the  language  of  Section  14(e),  a 
comparison  with  the  other  provisions  of  the 
Williams  Act  the  legislative  history  of  the  Williams 
Act.  administrative  interpretation,  legal 
commentary,  and  case  law;  see  Release  No.  34- 
16385  (November  29, 1979),  footnote  15.  The 
structure  of  sections  14(d)  and  14(e)  of  the  Williams 
Act  reflects  a  Congressional  determination  to  limit 
the  Tiling  mechanisms  and  attendant  requirements 
of  section  14(d)  to  tender  offers  for  securities 


tender  offers  are  subject  to  Regulation 
14E  unless  a  specific  rule  thereunder 
provides  otherwise.  However, 

Regulation  14E  does  not  apply  to  any 
tender  offer  for  "exempted  securities"  as 
that  term  is  defined  in  section  3(a)(12)  of 
the  Exchange  Act.8 

Rule  14d-l(b)  establishes  a 
definitional  framework  in  order  to 
clarify  terms  frequently  used  in 
Regulations  14D  and  14E  and  to  provide 
guidance  concerning  the  operation  of 
certain  terms.  Terms  defined  in  the 
Exchange  Act  and  in  Rule  12b-2  [17  CFR 
240.12b-2]  promulgated  thereunder  have 
the  same  meaning  in  the  Regulations 
unless  the  context  otherwise  requires.  In 
addition,  eight  specific  terms  are 
defined.9 

While  certain  technical  revisions  have 
been  made  in  response  to  specific 
comments,  the  definitions  are  for  the 
most  part  the  same  as  those  proposed 
for  comment.  The  term  “beneficial 
owner"  has,  however,  been  revised  by 
bifurcating  the  meaning  of  the  term 
depending  on  the  context  in  which  it  is 
employed.  For  purposes  of  filing  a 

described  in  section  14(d)(1)  of  the  Exchange  Act, 
but  not  to  limit  the  antifraud  provisions  of  section 
14(e).  Having  so  limited  the  requirements  of  section 
14(d)  and  the  related  costs  of  compliance,  there  is 
no  valid  reason  not  to  follow  the  Congressional 
mandate  to  protect  investors  against  fraud,  deceit 
and  manipulation  where,  from  among  the  various 
methods  of  acquiring  securities  of  a  company,  the 
tender  offer  method  is  utilized. 

'Commissioner  Kennel  believes  that  the  rules 
adopted  by  the  Commission  here  pursuant  to 
section  14(e)  of  the  Exchange  Act  should  be  subject 
to  clearly  defined  jurisdictional  limits.  She  believes 
they  should  be  subject  to  those  limits  which  apply 
to  the  rules  adopted  pursuant  to  section  14(d)  of  that 
Act,  unless  some  other  appropriate  limits  can  be 
devised.  For  example,  the  rules  adopted  here  do  not 
apply  to  exempted  securities.  In  the  view  of 
Commissioner  Karmel,  Rules  14e-l  and  14e-2 
impose  regulatory  requirements,  including  some 
affirmative  obligations,  essentially  in  order  to 
prevent  violations  of  section  14(d),  rather  than  to 
prohibit  fraudulent  conduct  in  general.  She  believes 
that  the  rules  adopted  here  today  are  so  broad  as  to 
apply  on  their  face  to  the  securities  of  any 
corporation,  without  regard  to  whether  such  federal 
regulation  is  appropriate.  The  Commissioner  notes 
that  section  14(e)  is  not  limited  by  its  language  to 
matters  subject  to  federal  jurisdiction,  that  is,  acts 
or  practices  committed  through  the  use  of  the  mails 
or  the  facilities  of  interstate  commerce.  However, 
such  an  essential  jurisdictional  predicate  for  federal 
rulemaking  has  been  read  into  that  section. 
Commissioner  Karmel  believes  that  Rules  14e-l  and 
14e-2,  adopted  here  pursuant  to  section  14(e),  and 
lacking  any  other  limits,  should  likewise  reflect  the 
jurisdictional  limits  of  section  14(d).  and  apply  only 
to  tender  offers  for  securities  of  certain  investment 
or  insurance  companies  or  companies  with 
securities  registered  pursuant  to  section  12  of  the 
Act.  The  exercise  of  the  Commission's  jurisdiction 
as  fully  as  has  been  done  here  is,  in  her  judgment, 
doubtful.  In  cases  where  the  Commission’s  exercise 
of  jurisdiction  is  questionable,  Commissioner 
Karmel  believes  that  restraint  should  be  exercised. 

•The  defined  terms  are:  "bidder,"  “subject 
company,"  “security  holders."  “beneficial  owner," 
“tender  offer  material,"  “executive  officer,” 
“business  day,”  and  "security  position  listing.” 


Schedule  14D-1  or  a  Schedule  14D-9  as 
well  as  stating  the  number  of  shares 
beneficially  owned  in  response  to  Item  6 
of  Schedule  14D-1,  the  term  "beneficial 
owner"  has  the  same  meaning  as  that 
set  forth  in  Rule  13d-3  (17  CFR  240.13d- 
3).  Thus,  both  voting  power  and 
investment  power  with  respect  to  a 
specified  security,  or  the  right  to  acquire 
either  of  those  powers,  are  relevant. 
However,  for  other  purposes,  which 
relate  principally  to  dissemination  of  the 
tender  offer,  only  investment  power  is 
operative.  This  distinction  recognizes 
that  in  the  context  of  a  tender  offer  only 
the  persons  with  investment  power  are 
being  asked  to  make  an  investment 
decision  and  therefore  would  benefit 
from  the  receipt  of  tender  offer 
materials. 

The  definition  of  “business  day”  has 
also  been  revised  in  two  respects.  First, 
the  reference  to  the  time  period  from 
12:01  a.m.  through  12:00  midnight  has 
been  clarified  by  specifying  that  the 
Eastern  time  zone  is  applicable.  Second, 
the  application  of  the  definition  to  the 
computation  of  time  periods  which  do 
not  begin  on  the  date  of  commencement 
has  been  clarified.  The  commentators 
correctly  noted  that  the  standard 
proposed  for  comment,  which  was 
based  on  the  date  of  commencement, 
does  not  address  the  computation  of 
time  periods  which  become  operative 
during  the  tender  offer,  such  as  the 
requirement  imposed  by  Rule  14e-l(b) 
that  a  tender  offer  must  remain  open  for 
ten  business  days  following  notice  of  a 
price  increase.  Accordingly,  in 
computing  any  time  period  under  section 
14(d)(5)  or  14(d)(6)  of  the  Act  or  under 
Regulation  14D  or  14E,  the  date  of  the 
event  which  begins  the  running  of  the 
time  period  is  included  unless  the  event 
occurs  on  a  non-business  day,  in  which 
case  the  period  begins  to  run  on  and 
includes  the  first  business  day 
thereafter.  Thus,  if  a  tender  offer 
commences  under  Rule  14d-2(b)  on  a 
non-business  day,  the  Williams  Act  and 
the  rules  thereunder  would  apply  on  that 
date  but  the  statutory  and  regulatory 
time  periods  would  begin  to  run  on  and 
would  include  the  first  business  day 
after  the  tender  offer  is  commenced. 

Rule  14d~2:  Date  of  Commencement  of  a 
Tender  Offer 

In  view  of  the  importance  of  the 
concept  of  “commencement"  of  a  tender 
offer  to  the  operation  of  the  Williams 
Act  as  well  as  the  need  to  provide 
content  and  clarity  to  the  term,  the 
Commission  has  determined  to  adopt 
Rule  14d-2,  which  follows  closely 
proposed  Rule  14d-6.  The  provisions  of 
Rule  14d-2(a)  (1)  through  (3)  are  related 
to  the  methods  by  which  tender  offer 
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materials  may  be  disseminated  under 
Rule  14d-4.  Hence,  a  tender  offer  using 
long-form  publication  commences  on  the 
date  of  the  newspaper  publication.  A 
tender  offer  disseminated  by  means  of 
summary  publication  commences  on  the 
date  the  summary  advertisement 
appears  in  the  newspapers.  If 
stockholder  lists  and  security  position 
listings  are  used  pursuant  to  Rule  14d-5 
to  disseminate  the  tender  offer,  the 
bidder  is  also  required  to  make  either 
long-form  or  summary  publication  of  the 
tender  offer  on  or  prior  to  the  date  of  the 
bidder’s  request  pursuant  to  Rule  14d- 
5(a).  Publication  of  the  long-form 
publication  or  the  summary 
advertisement  commences  the  tender 
offer  under  Rule  14d-2(a)(3).  Tender 
offers  in  which  the  consideration  offered 
consists  of  securities  registered  pursuant 
to  the  Securities  Act  commence  when 
the  bidder’s  registration  statement 
becomes  effective  thereunder.  A  tender 
offer  which  is  not  disseminated  by  any 
of  these  means  commences  on  the  date 
it  is  first  published  or  sent  or  given. 

Rule  14d-2(a)  has  been  revised  to 
clarify  that  a  tender  offer  which  is 
disseminated  by  a  combination  of 
methods  commences  on  the  da  te  that 
the  first  method  is  used.  It  has  also  been 
revised  to  specify  that  the  tender  offer 
commences  on  12:01  a.m.  on  that  date. 
Accordingly,  the  date  of  commencement 
will  be  included  as  a  full  day  in 
computing  any  applicable  time  periods. 

As  discussed  more  fully  in  the 
February  release,  Rule  14d— 2(b)  is 
intended  to  prevent  public 
announcements  by  a  bidder  of  the 
material  terms  of  its  tender  offer  in 
advance  of  the  offer’s  formal 
commencement.  The  Commission 
believes  that  this  practice  is  detrimental 
to  the  interests  of  investors  and  results 
in  many  of  the  abuses  the  Williams  Act 
was  enacted  to  prevent.  Such  pre- 
commencement  public  announcements 
cause  security  holders  to  make 
investment  decisions  with  respect  to  a 
tender  offer  on  the  basis  of  incomplete 
information 10 and  trigger  market  activity 
normally  attendant  to  a  tender  offer, 
such  as  arbitrageur  activity.  Since  they 
constitute  the  practical  commencement 
of  a  tender  offer,  such  pre- 


10  As  stated  in  the  Senate  and  House  Reports 
accompanying  the  Williams  Act:  “Without 
knowledge  of  who  the  bidder  is  and  what  he  plans 
to  do,  the  shareholder  cannot  reach  an  informed 
decision.  He  is  forced  to  take  a  chance.  For  no 
matter  what  he  does,  he  does  it  without  adequate 
information  to  enable  him  to  decide  rationally  what 
is  the  best  possible  course  of  action.  This  is 
precisely  the  kind  of  dilemma  which  our  security 
laws  are  designed  to  prevent."  S.  Rep.  No.  550,  90th 
Cong..  1st  Sess.  2  (1967)  (“1967  Senate  Report”);  H.R. 
Rep.  No.  1711,  90th  Cong.  2nd  Sess.  3  (1968)  (“1968 
House  Report"). 


commencement  public  announcements 
cause  the  contest  for  control  of  the 
subject  company  to  occur  prior  to  the 
application  of  the  Williams  Act  and 
therefore  deny  security  holders  the 
protections  which  that  Act  was  intended 
by  Congress  to  provide.11 

Under  Rule  14d— 2(b)  a  bidder’s  public 
announcement  through  a  press  release, 
newspaper  advertisement  or  public 
statement  of  certain  material  terms  of  a 
cash  tender  offer  causes  the  bidder’s 
tender  offer  to  commence  under  section 
14(d)  of  the  Exchange  Act.  In  order  to 
provide  certainty  to  bidders,  the 
information  which  will  trigger  Rule  14d- 
2(b)  is  set  forth  in  Rule  14d-2(c). 
Generally,  this  information  relates  to: 
the  identity  of  the  bidder  and  the  subject 
company;  a  statement  of  the  class  and 
amount  of  securities  being  sought;  and 
disclosure  of  the  price  or  range  of  prices 
being  offered  therefor.  Safe  harbor 
provisions  for  public  announcements 
which  will  not  trigger  the  operation  of 
Rule  14d-2(b)  are  set  forth  in  Rules  14d- 
2  (d)  and  (e). 

Rule  14d-2(b)  contains  an  exception 
clause  which  is  designed  to  prevent  the 
imposition  of  undue  burdens  on  a  bidder 
and  to  assure  the  availability  of  security 
holders’  rights  under  sections  14(d)(5) 
and  14(d)(6)  and  the  rules  promulgated 
thereunder.  Under  the  exception  clause, 
the  tender  offer  would  not  be  deemed  to 
commence  on  the  date  of  the  public 
announcement  if  within  five  business 
days  thereafter  the  bidder  either;  (1) 
issues  a  subsequent  public 
announcement  stating  that  the  bidder 
has  determined  not  to  continue  with  the 
offer;  or  (2)  complies  with  the  filing 
requirements  of  Rule  14d-3(a)  and 
disseminates  the  disclosure  required  by 
Rule  14d-6(a)  to  security  holders 
pursuant  to  Rule  14d-4  or  otherwise.12 
An  empirical  study  of  153  cash  tender 
offers  during  the  period  from  1974 
through  1978  which  was  conducted  by 
the  Commission’s  Directorate  of 
Economic  and  Policy  Research  13  has 
confirmed  the  feasibility  of  meeting 
these  requirements  within  a  period  of 
five  business  days. 

If  the  bidder  makes  the  subsequent 
announcement  contemplated  by  the  first 
option,  the  initial  announcement  will  not 
be  deemed  to  commence  an  offer.  If  the 
bidder  complies  with  the  filing, 


11  See  Brief  for  SEC  as  Amicus  Curiae,  Leroy  v. 
Great  Western  United  Corp..  99  S.  Ct.  2710  (1979). 

12  It  should  be  noted  that  the  exception  applies 
only  to  section  14(d).  Thus,  a  public  announcement 
of  the  information  set  forth  in  Rule  14d-2(c)  would 
trigger  the  application  of  Rule  10b-13[17  CFR 
240.10b-13).  Bidders  are  also  reminded  of  the 
possible  applicability  of  section  14(e)  to  such 
purchases. 

"This  study  has  been  included  in  File  No.  S7-770 
and  is  available  for  public  inspection  and  copying. 


disclosure  and  dissemination 
requirements  of  the  second  option,  the 
tender  offer  will  commence  on  the  date 
of  such  compliance,  rather  than  the  date 
of  the  earlier  public  announcement, 
except  that  section  14(d)(7)  will  apply 
from  the  date  of  such  earlier  public 
announcement.  If  the  bidder  exercises 
neither  option,  the  tender  offer 
commences  on  the  date  of  the  initial 
announcement,  resulting,  however,  in 
filing  and  disclosure  violations.  As  a 
result,  it  is  not  anticipated  that  a  bidder 
making  such  a' public  announcement  will 
select  the  ‘‘do  nothing”  alternative. 

Some  commentators  noted  that  there 
is  a  direct  conflict  between  rule  14d-2(b) 
and  state  anti-takeover  statutes  14  with 
the  effect  that  such  statutes  are 
preempted.  These  statutes  typically 
require  a  publication  of  or  a  public  filing 
which  includes  the  material  terms  of  the 
tender  offer  prior  to  the  time  the  offer 
may  be  commenced.  These  requirements 
of  the  state  statutes  will  trigger  the 
commencement 15  of  the  tender  offer 
under  Rule  14d-2(b)  despite  the  fact  that 
the  state  statutes  do  not  permit  the  offer 
to  commence  until  the  conclusion  of  any 
applicable  waiting  period  and  hearing 
process.  Moreover,  by  deeming 
commencement  to  occur  on  the  date  of 
the  publication  or  filing  required  by 
these  statutes,  the  minimum  periods, 
best  price,  and  withdrawal  and  pro  rata 
rights  provided  under  these  statutes 
could  not  function  since  they  are  usually 
predicated  on  the  effective  date  of  the 
tender  offer  which  cannot  occur  until 
after  the  conclusion  of  the  waiting 
period  and  hearing  process. 

Thus,  the  conflict  between  Rule  14d- 
2(b)  and  such  state  statutes  is  so  direct 


“There  are  currently  over  35  state  anti-takeover 
statutes.  However,  in  1968,  when  the  Williams  Act 
was  enacted,  only  Virginia  had  a  takeover  statute, 
and  that  statute  had  not  been  enforced.  (Virginia’s 
statute,  Va.  Code  $  13.1-528,  became  effective  on 
March  5, 1968,  (Va.  Act  1968,  c.  119)  (amendments  to 
the  Virginia  statute  became  effective  on  July  1, 

1979);  the  Williams  Act  was  enacted  several  months 
later,  on  July  29, 1968.  When  Congress  enacted  the 
Williams  Act  amendments  in  1970,  Pub.  L.  No.  91- 
567,  84  Stat.  1497,  Ohio  and  Nevada  had  passed 
takeover  laws,  but  only  the  Ohio  law  had  been 
enforced,  and  that  occurred  in  the  same  month  the 
amendments  were  enacted.  Nev.  Rev.  Stat. 

§  79.376—78.3778  (1973),  2  CCH  Blue  Sky  L.  Rep. 
1)31,151—31,169;  Ohio  Rev.  Code  Ann.  $  1707.04.1 
(Page  1977  Supp.),  2  CCH  Blue  Sky  L  Rep.  1)38,104-1. 
There  is  no  evidence  in  the  legislative  history  that 
Congress  was  aware  of  these  laws. 

“Subject  to  the  exception  clause  in  Rule  14d— 2(b) 
noted  previously,  a  bidder  must  file  and  transmit  its 
Schedule  14D-1  on  the  date  of  commencement  as 
well  as  publish  or  send  or  give  the  information 
required  by  Rule  14d-6  to  security  holders.  Thus,  by 
requiring  compliance  with  Regulation  14D  at  the 
time  such  information  is  first  made  available  to  the 
public,  the  rule  ensures  that  security  holders  will 
have  adequate  information  when  they  are 
confronted  with  the  need  to  make  investment 
decisions  with  respect  to  a  tender  offer. 
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and  substantial  as  to  make  it  impossible 
to  comply  with  both  sets  of 
requirements  as  they  presently  exist. 
While  recognizing  its  long  and  beneficial 
partnership  with  the  states  in  the 
regulation  of  securities  transactions,  the 
Commission  nevertheless  believes  that 
the  state  takeover  statutes  presently  in 
effect  frustrate  the  operation  and 
purposes  of  the  Williams  Act 16  and  that, 
based  upon  the  abuses  in  current  tender 
offer  practice  discussed  above,  Rule 
14d-2(b)  is  necessary  for  the  protection 
of  investors  and  to  achieve  the  purposes 
of  the  Williams  Act. 

Concern  was  also  expressed  by  the 
commentators  regarding  the  potential 
for  a  conflict  between  Rule  14d-2(b]  and 
statutes  requiring  regulatory  approval  to 
be  obtained  in  connection  with  certain 
transactions,  such  as  tender  offers 
involving  a  subject  company  engaged  in 
a  regulated  business.  This  may  occur 
where  the  application  for  such  approval 
is  public  and  includes  the  information 
specified  in  Rule  14d-2(c).  The 
commentators  noted  that  without  a 
provision  for  the  extension  of  the  five  • 
day  period  provided  in  Rule  14d-2(b), 
the  bidder  may  have  to  abandon  the 
tender  offer  because  it  cannot  comply 
with  conflicting  legal  requirements. 

The  Commission’s  examination  of  this 
issue  reveals  that  such  conflicts  are 
unlikely  at  the  Federal  level.  The 
Federal 17  statutes  which  are  commonly 
applicable  in  this  context  focus  on  the 
acquisition  of  either  control  or  a 
specified  percentage  of  securities.  Thus, 
if  appears  that  a  tender  offer  which  is 
appropriately  conditioned  upon 
obtaining  the  necessary  regulatory 
approval  may  be  published  or  sent  or 
given  in  compliance  with  Rule  14d-2(b) 
without  conflicting  with  such  statutes. 
Bidders  are,  however,  reminded  of  the 
importance  of  providing  appropriate 
disclosure  with  respect  to  regulatory 
requirements  which  must  be  complied 
with  or  regulatory  approval  which  must 
be  obtained  in  connection  with  the 
tender  offer. 18 

16  See  brief  for  SEC  as  Amicus  Curiae  Leroy  v. 
Great  Western  United  Corp.,  U.S.  99  S.  Ct.  2710 
(1979). 

17  See  the  Banking  Holding  Company  Act,  12 
U.S.C.A.  $  1842  (West  Supp.  1979);  the  Federal 
Aviation  Act.  49  U.S.C.A.  $  1378  (West  Supp.  1979); 
the  Federal  Communications  Act.  47  U.S.C.A.  §  310 
(West  Supp.  1979);  the  Interstate  Commerce  Act  49 
U.S.C.A.  §  11343  (West  Supp.  1979). 

'•See  Item  10(b)  of  Schedule  14D-1.  See  also 
Ronson  v.  Li qu  if  in  AG,  370  F.  Supp.  597  (D.N.J.), 
affd,  497  F.2d  394  (3rd  Cir.),  cert,  denied.  419  US. 

870  (1974);  Commonwealth  Oil  Refining  Co.  v. 

Tesoro  Petroleum  Corp..  394  F.  Supp.  267  (SD.N.Y. 
1975):  Texasgulf  Inc.,  v.  Canada  Development 
Corp..  366  F.  Supp.  374  (S.D.  Tex.  1973). 


Rule  14d-3:  Filing  and  Transmission  of 
Tender  Offer  Statement 

Rule  14d-3(a)  requires  the  bidder  to 
file  a  Schedule  1413-1  with  the 
Commission  as  soon  as  practicable  on 
the  commencement  date.  This  Rule  also 
requires  the  bidder  to  hand  deliver  a 
copy  of  the  Schedule  to  the  subject 
company  and  to  any  previous  bidder 
which  has  filed  a  Schedule  14D-1  with 
respect  to  a  tender  offer  for  the  same 
class  of  securities  which  has  not  yet 
terminated.  The  Commission  has 
determined,  however,  not  to  require  the 
bidder  to  hand  deliver  a  copy  of  the 
schedule  to  securities  exchanges  or  to 
the  National  Association  of  Securities 
Dealers  (the  "NASD")  as  proposed  for 
comment.  Instead,  each  national 
securities  exchange  where  the  class  of 
the  subject  company’s  securities  being 
sought  in  the  tender  offer  is  registered 
and  listed  for  trading  and,  if  the  class  of 
securities  being  sought  in  the  tender 
offer  is  quoted  in  NASDAQ,  the  NASD, 
will  receive  telephonic  notice  of  certain 
information  and  a  copy  of  the  schedule 
through  the  mail.  This  revision  will 
reduce  the  compliance  burden  noted  by 
the  commentators  while  at  the  same 
time  providing  timely  notice  of  the 
tender  offer  to  securities  exchanges  and 
the  NASD. 

The  requirements  for  filing 
amendments  disclosing  material 
changes  to  the  bidder’s  Schedule  14d-l 
and  additional  tender  offer  materials  as 
exhibits  to  the  Schedule,  formerly  set 
forth  in  paragraphs  (b)  and  (c)  of 
proposed  Rule  14d-2,  have  been  revised 
and  combined  into  a  single  paragraph 
(b)  of  Rule  14d-3.  Rule  14d-3(b)  requires 
material  changes  in  the  information  set 
forth  in  the  bidder’s  Schedule  14D-1  to 
be  filed  as  an  amendment.  In  addition, 
such  amendments  must  be  hand 
delivered  to  the  subject  company  and 
sent  to  any  exchange  and/or  the  NASD 
as  required  by  Rule  14d-3(a).  Any 
additional  tender  offer,  without  regard 
to  whether  it  includes  disclosure  of  a 
material  change  in  the  information 
previously  disseminated  to  security 
holders,  is  required  to  be  filed  as  an 
exhibit  to  the  bidder’s  Schedule  14D-1 
and  transmitted  in  the  same  manner  as 
amendments  disclosing  material 
changes. 

Rule  14d-3(b)  requires  additional 
tender  offer  material  and  amendments 
to  the  Schedule  14D-1  disclosing  a 
material  change  to  be  filed  and  sent 
promptly  but  not  later  than  the  date 
such  material  or  such  change  is  first 
published  or  sent  or  given  to  security 
holders.  Rule  14d-3(c)  creates  a  limited 
exception  to  this  requirement  by 
providing  that  additional  tender  offer 


material  or  an  amendment  to  Schedule 
14D-1  which  only  discloses  the  number 
of  shares  deposited  to  a  certain  date 
and/or  announces  the  extension  of  the 
tender  offer  may  be  filed  and  sent 
promptly  after  the  date  such  material  is 
first  published  or  sent  or  given  to 
security  holders. 

*  A  few  commentators  advocated  the 
extension  of  the  standard  in  paragraph 
(c)  to  the  filing  and  transmission  of  all 
additional  tender  offer  material  and 
amendments  to  Schedule  14D-1  because 
of  the  logistical  difficulties  which  would 
occasionally  arise  in  meeting  the  same 
day  standard.  The  Commission  notes, 
however,  that  section  14(d)(1)  of  the 
Exchange  Act  specifically  provides  that 
additional  tender  offer  materials  shall 
be  filed  and  sent  not  later  than  the  date 
the  material  is  first  published  or  sent  or 
given  to  security  holders.  Moreover, 
since  1968  former  Rule  14d-l(d)  has 
required  the  filing  of  additional  tender 
offer  material  not  later  than  the  time 
such  material  is  first  published  or  sent 
or  given  to  security  holders.  While  the 
Commission  believes  that  the  limited 
exception  provided  by  Rule  14d-3(c)  is 
consistent  with  the  statutory  framework 
of  the  Williams  Act  and  will  facilitate 
prompt  dissemination  of  such  limited 
disclosure,  it  does  not  presently  believe 
that  further  expansion  of  the  exception 
is  wai  ranted. 

Rule  14d-4:  Dissemination  of  Certain 
Tender  Offers 

As  discussed  more  fully  in  the 
February  release,19  the  disclosure 
process  envisioned  by  the  Williams  Act 
is  not  limited  to  the  items  of  information 
which  must  be  disclosed.  It  also 
includes  the  dissemination  of  material 
information  to  shareholders  so  that 
security  holders  have  the  opportunity  to 
receive,  consider  and  evaluate  the 
disclosure  required  by  Rule  14d-6. 

Tender  offers  in  which  the 
consideration  consists  of  securities 
registered  under  the  Securities  Act  are 
disseminated  pursuant  to  that  Act.  The 
former  tender  offer  rules,  however,  did 
not  provide  specific  guidance  as  to  what 
constitutes  adequate  dissemination  of  a 
tender  offer  in  which  the  consideration 
consists  of  cash  and/or  securities 
exempt  from  registration  under  section  3 
of  the  Securities  Act.  Rule  14d-4 
provides  such  guidance  and  encourages 
the  prompt  and  widespread 
dissemination  of  such  tender  offers  by 
establishing  standards  whereby 
information  disseminated  in  compliance 
with  its  provisions  would  be  deemed 
“published  or  sent  or  given  to  security 
holders”  for  purposes  of  section  14(d)(1) 

19  44  FR  9965-66. 
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of  the  Exchange  Act.  This  is 
accomplished  by  providing  three 
alternative  definitions  of  what 
constitutes  dissemination:  long-form 
publication;  summary  publication  and 
use  of  stockholder  lists  and  security 
position  listings.  A  bidder  is  able  to  use 
more  than  one  method  so  long  as  there 
is  full  compliance  with  each  method 
used.  Moreover,  Rule  14d-4  is  not 
mandatory  and  a  tender  offer  in  which 
the  consideration  consists  of  cash  and/ 
or  securities  exempt  from  registration 
under  Section  3  of  the  Securities  Act 
may  be  disseminated  by  other  methods. 
It  should  be  noted,  however,  that  a 
proviso  has  been  added  to  paragraph  (a) 
to  make  clear  that  any  bidder  who  uses 
summary  publication  or  stockholder  lists 
and  security  position  listings  pursuant  to 
Rule  14d-5  must  comply  fully  with 
paragraphs  (a)(2)  and  (a)(3), 
respectively. 

Long-form  publication  under  Rule 
14d— (a)(1)  is  substantially  equivalent  to 
the  current  practice.  It  requires  adequate 
publication  of  the  tender  offer  in  a 
newspaper  or  newspapers.20 

Summary  publication  under  Rule  14d- 
4(a)(2)  requires  the  adequate  publication 
of  a  summary  advertisment  of  the  tender 
offer  in  a  newspaper  or  newspapers.21 
Additionally,  this  method  requires  a 
bidder  to  mail  or  otherwise  furnish  with 
reasonable  promptness  its  tender  offer 
materials  22  to  any  security  holder  upon 
request.  In  order  to  comply  with  this 
provision,  a  bidder  must  have  sufficient 
copies  of  the  tender  offer  materials 
available  for  distribution  when  the 
summary  advertisment  appears.  The 
Commission  believes  that  this  method 
will  facilitate  rapid  communication  of  a 
tender  offer  to  security  holders  and  will 
ensure  dissemination  of  tender  offer 
materials  while  at  the  same  time 
decreasing  the  scheduling  problems  and 
escalating  costs  associated  with  making 
long-form  publication  of  tender  offers. 

Rule  14d-4(a)(3)  relates  to  the  use  of 
stockholder  lists  and  security  position 
listings.  As  proposed  for  comment,  this 
provision  would  have  required 
publication  of  a  summary  advertisement 
of  the  tender  offer  at  the  approximate 
time  of  the  commencement  of  the 
mailing  and  transmittal  of  the  tender 
offer  materials  pursuant  to  proposed 
Rule  14d-5  as  well  as  specifying  certain 
other  requirements  which  depended  on 


“The  disclosure  requirements  for  long-form 
publication  are  set  forth  in  Rule  14d— 6(a)(1), 
discussed  below. 

11  The  limited  disclosure  requirements  for  a 
summary  advertisement  are  set  forth  in  Rule  14d- 
6(a)(2)(i),  discussed  below. 

“The  disclosure  required  by  such  tender  offer 
materials  is  set  forth  in  Rule  14d—6(a)(2)(ii). 
discussed  below. 


the  subject  company’s  election  pursuant 
to  proposed  Rule  14d-5.  Rule  14d— 4(a)(3) 
has  been  revised  in  several  respects. 
First,  in  response  to  the  request  by 
commentators  for  greater  flexibility  in 
the  use  of  this  method,  either  long-form 
or  summary  publication  may  be  used 
with  stockholder  lists  and  security 
position  listings.  Second,  such 
publication  is  required  on  or  prior  to  the 
date  of  the  request  to  the  subject 
company,  rather  than  on  the  date  of 
mailing  and  transmittal  of  tender  offer 
materials.  This  revision  is  intended  to 
decrease  the  possibility  of  leaks 
between  the  time  of  the  bidder’s  request 
and  publication  that  existed  under  the 
proposal.  It  also  allows  the  bidder  to 
control  the  time  of  publication  and  is 
thus  iesponsive  to  the  commentator’s 
concern  regarding  the  difficulty  of 
obtaining  adequate  newspaper  space  on 
short  notice  since  the  bidder  would  not 
have  known  when  the  subject  company 
would  issue  the  notice  that  the  mailing 
had  commenced.  Third,  the  specific 
obligations  of  the  bidder  regarding  the 
use  of  stockholder  lists  and  security 
position  listings  have  been  moved  to 
Rule  14d-5. 

The  specification  of  what  constitutes 
adequate  publication,  formerly 
contained  in  paragraph  (a)  of  proposed 
Rule  14d-4,  has  been  made  into  a 
separate  paragraph  (b).  In  addition,  a 
proviso  has  been  added  which  deems 
publication  in  all  editions  of  a  daily 
newspaper  with  a  national  circulation  to 
constitute  adequate  publication. 

Pursuant  to  Rule  14d-4(c),  material 
changes  in  the  information  published  or 
sent  or  given  to  security  holders  must  be 
disseminated  in  a  manner  reasonably 
designed  to  inform  security  holders.  This 
change  reflects  the  simplification  sought 
by  the  commentators  with  respect  to  the 
requirement  proposed  for  comment  that 
material  changes  be  disseminated  by  the 
same  method  used  to  disseminate  the 
initial  tender  offer  materials.  In  order  to 
prevent  abuse  of  the  use  of  stockholder 
lists  and  security  position  listings, 
however,  a  bidder  who  has  elected 
pursuant  to  Rule  14d— 5(f)(1),  discussed 
below,  to  require  the  subject  company  to 
disseminate  amendments  disclosing 
material  changes  pursuant  to  Rule  14d-5 
must  disseminate  such  changes  pursuant 
to  such  lists  and  listings.  The  bidder  is 
nevertheless  free  to  disseminate 
material  changes  by  other  means  as 
well. 

Rule  14d-5:  Dissemination  of  Certain 
Tender  Offers  by  the  Use  of  Stockholder 
Lists  and  Security  Position  Listings 

Rule  14d-5  gives  bidders  a  Federal 
right  to  have  their  tender  offer  materials 
disseminated  by  means  of  the 


stockholder  lists  of  the  subject  company 
and  security  position  listings  of  clearing 
agencies.  As  described  more  fully 
below,  the  subject  company  is  able  to 
elect  whether  to  retain  the  stockholder 
lists,  in  which  case  the  subject  company 
will  mail  and  transmit  the  bidder’s 
tender  offer  materials,  or  to  furnish  the 
stockholder  lists  to  the  bidder,  in  which 
case  the  bidder  will  mail  and  transmit 
the  tender  offer  materials.  The  option 
feature  of  Rule  14d-5  is  patterned  after 
Rule  14a-7  [17  CFR  240.14a-7].  In  fight  of 
this  option  and  case  law  under  Rule 
14a-7,Mthe  Commission  believes  that 
Rule  14d-5  does  not  conflict  with  state 
law  provisions  controlling  the  right  of 
shareholders  to  be  furnished  direct 
access  to  the  stockholder  list.  Moreover, 
the  rights  created  by  Rule  14d-5  are 
intended  to  be  in  addition  to  any  rights 
the  bidder  may  have  to  stockholder  lists 
under  state  law. 

The  Commission  has  carefully 
considered  the  comments  questioning  its 
authority  to  adopt  the  rule.  It  continues 
to  believe  that  the  extensive  discussion 
of  its  rulemaking  authority  in  the 
February  release  adequately 
demonstrates  that  the  rule  is  within  the 
Commission’s  authority. 

In  order  to  assure  the  timely  receipt  of 
tender  offer  materials  by  security 
holders  pursuant  to  the  rule,  the  rule 
specifies  the  time  periods  for 
compliance  as  well  as  the  principal 
obligations  of  both  the  bidder  and  the 
subject  company.  Generally  speaking, 
four  of  the  seven  paragraphs  in  the  rule 
pertain  to  the  subject  company  and 
three  pertain  to  the  bidder. 

The  principal  paragraph  relating  to 
the  requirements  imposed  on  the  subject 
company  is  Rule  14d-5(a).  This 
provision  is  triggered  by  the  subject 
company’s  receipt  of  a  written  request 
from  a  bidder  for  the  use  of  stockholder 
lists  and  security  position  listings.24 
Upon  receipt,  the  subject  company  is 
required  to  notify  promptly  certain 
persons,  including  transfer  agents,  of  the 
receipt  of  the  request  and  to  ascertain 
promptly  whether  the  current 
stockholder  fist  was  prepared  as  of  a 
date  earlier  than  ten  business  days 
before  the  date  of  the  bidder’s  request.  If 


“  See  Wood,  Walker  &  Co.  v.  Evans,  300  F.  Supp. 
171  (D.  Colo.  1969),  aff'd,  461  F.2d  852  (10th  Cir. 
1972),  in  which  the  district  court  addressed  the 
compatability  of  the  Colorado  shareholder 
inspection  statute  in  effect  at  the  time,  Colo.  Rev. 
Stat.  {  3-15-17,  with  Rule  14a-7,  and  held  that  the 
two  provisions  were  not  mutually  exclusive,  that 
utilization  of  some  of  the  federal  procedures  did  not 
consitute  a  binding  election,  and  that  the  Federal 
rule  did  not  preempt  the  state  statute. 

“The  subject  company  would  not  be  required  to 
comply  with  the  proposal  if  the  written  request 
failed  to  meet  the  requirements  of  paragraph  (e)  of 
the  proposal,  discussed  below. 
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the  list  was  prepared  prior  to  the  ten 
business  day  period,  the  subject 
company  is  required  to  prepare  a 
stockholder  list  as  of  the  most  recent 
practicable  date  which  shall  not  be 
earlier  than  ten  business  days  before  the 
day  the  bidder’s  request  was  received. 
While  Rule  14d-5(a)  provides  the 
subject  company  with  an  election  either 
to  furnish  the  lists  to  the  bidder  or  to 
conduct  the  mailing/transmittal  of  the 
bidder’s  tender  offer  materials,  this 
provision  also  requires  the  subject 
company  to  deliver  oral  notification  of 
its  election,  which  would  be  confirmed 
in  writing,  to  the  bidder  no  later  than  the 
second  business  day  after  the  date  the 
bidder's  request  is  received.  If  the 
subject  company  elects  to  conduct  the 
mailing/transmittal,  the  subject 
company’s  notification  would  include 
the  approximate  direct  cost  incidental  to 
the  mailing  of  the  bidder’s  tender  offer 
materials  computed  in  accordance  with 
Rule  14d— 5(g)(2).  This  will  apprise  the 
bidder  of  the  amount  it  will  have  to 
advance  to  the  subject  company  at  the 
time  its  materials  are  delivered  in  the 
event  the  subject  company  elects  to 
conduct  the  mailing/transmittal  on 
behalf  of  the  bidder. 

If  the  subject  company  elects  to 
conduct  the  mailing  and  transmittal  of 
the  bidder’s  tender  offer  materials,  Rule 
14d— 5(b)  is  applicable  and  requires  the 
subject  company  to  contact  each 
participant  named  on  the  security 
position  listings  of  clearing  agencies  and 
to  ascertain  the  approximate  number  of 
beneficial  owners  of  the  securities  held 
by  such  participant.  No  later  than  three 
business  days  after  delivery  of  the 
bidder’s  tender  offer  materials,  the 
subject  company  would  be  required  to 
begin  to  mail  a  copy  of  such  materials  to 
each  record  holder  named  on  the 
stockholder  list  and  to  begin  to  transmit 
the  appropriate  number  of  sets  of  such 
materials  to  the  participants  on  the 
security  position  listings  for  subsequent 
delivery  to  beneficial  owners  of  the 
securities  sought  by  the  tender  offer. 

This  clarifies  an  ambiguity  in  the 
proposal  noted  by  the  commentators  as 
to  whether  it  was  intended  that  the 
mailing  and  transmittal  be  completed 
within  the  period  specified.  It  is  also 
responsive  to  the  comments  which 
indicated  that  the  mailing  and 
transmittal  could  not  be  completed  in 
that  amount  of  time.  In  order  to  prevent 
the  use  of  dilatory  tactics  by  or  on 
behalf  of  the  subject  company,  this 
revision  has  been  accompanied  by  a 
requirement  that  the  subject  company 
use  its  best  efforts  to  complete  the 
mailing  and  transmittal  in  a  timely 
manner.  Moreover,  the  provision  makes 


clear  that  the  subject  company  cannot 
complete  the  mailing  and  transmittal  of 
the  bidder's  tender  offer  materials  in  a 
substantially  greater  period  of  time  than 
it  would  complete  a  mailing  and 
transmittal  of  its  own  materials  relating 
to  the  tender  offer.  It  should  be  noted 
that  the  “substantially  greater”  standard 
is  intended  to  take  into  account 
differences  in  the  time  needed  to  mail 
and  transmit  the  materials  arising  solely 
as  a  result  of  the  physical 
characteristics  of  the  materials. 

Rule  14d— 5(b)(5)  provides  an  updating 
procedure  with  respect  to  the 
stockholder  list  under  which  persons, 
who  become  record  holders  after  the 
date  of  the  stockholder  list,  are 
furnished  copies  of  the  bidder’s  tender 
offer  materials.  Under  Rule  14d— 5(b)(6)  a 
similar  mailing/ transmittal  procedure 
would  be  followed  with  respect  to 
amendments  disclosing  material 
changes  to  the  bidder’s  tender  offer 
materials.  It  should  be  noted,  however, 
that  the  subject  company’s  obligation  to 
mail  and  to  transmit  such  amendments 
pursuant  to  Rule  14d— 5(b)(6)  is  qualified 
by  the  bidder’s  election  under  new 
paragraph  (f)(1).  Thus,  the  obligation 
will  arise  only  where  the  bidder  has 
made  an  irrevocable  election  to  require 
the  subject  company  to  disseminate 
amendments  disclosing  material 
changes. 

If  the  subject  company  elects  to 
furnish  the  stockholder  list  and  security 
position  listings  to  the  bidder,  Rule  14d- 
5(c)  is  applicable  and  requires  the 
subject  company  to  furnish  such  list  and 
listings  no  later  than  the  third  business 
day  after  the  date  of  the  bidder’s 
request.  As  with  the  revision  to 
paragraph  (b)(6),  Rule  14d— 5(c)(2)  has 
been  revised  to  require  the  subject 
company  to  update  the  stockholder  list 
only  if  the  bidder  has  elected  pursuant 
to  paragraph  (f)(1)  to  require  the  subject 
company  to  disseminate  amendments 
disclosing  material  changes  to  the 
tender  offer  materials. 

While  the  name  and  address  of  record 
holders  would  be  furnished  to  the 
bidder,  the  amount  of  securities  held  by 
such  persons  would  not  be  disclosed. 

The  commentators  disagreed  on 
whether  the  amount  of  securities  owned 
of  record  by  each  security  holder  should 
be  shown  on  the  stockholder  list.  The 
Commission  has  determined  not  to 
require  that  disclosure  because  the 
purpose  of  the  rule  is  to  facilitate 
dissemination  of  the  tender  offer  in  the 
interest  of  all  security  holders;  not  to 
facilitate  the  tender  offer  by  permitting 
the  bidder  to  selectively  mail  only  to 
large  holders.  This  approach  also  serves 


to  protect  the  interest  of  holders  in  the 
confidentiality  of  their  holdings. 

Rule  14d— 5(d)  is  designed  to  clarify 
the  application  of  other  provisions  of  the 
Federal  securities  laws  to  a  subject 
company  under  the  mailing/ transmittal 
procedure.  Sub-paragraphs  (1)  and  (2) 
have  been  added  in  response  to  the 
views  of  the  commentators  and  are  self- 
explanatory.  Sub-paragraphs  (3)  and  (4), 
which  are  also  self-explanatory,  have 
been  revised  to  negate  the  possible 
inference  that  the  subject  company  or  its 
affiliates  or  agents  would  be 
underwriters  und^1  section  2(11)  of  the 
Securities  Act  or  liable  under  any 
provision  of  the  Federal  securities  laws 
for.  the  disclosure  in  the  bidder's  tender 
offer  materials  based  solely  upon  the 
failure  to  comply  in  all  respects  with 
Rule  14d-5. 

The  Commission  has  determined  not 
to  adopt  proposed  Rule  14d-5(e).  That 
proposal  would  have  prevented  the 
subject  company  from  conducting  a 
shareholder  communication  relating  to 
the  bidder’s  tender  offer,  other  than  a 
stop-look-and-listen  letter,  until  it  had 
completed  certain  obligations  under  the 
rule.  As  noted  by  the  commentators,  the 
proposal  involved  potential  abuse  by  a 
bidder  seeking  a  tactical  advantage. 
Moreover,  the  provision  is  no  longer 
necessary  since  the  revisions  to  Rule 
14d-4  discussed  above  will  require  the 
tender  offer  to  commence  on  or  prior  to 
the  date  of  the  bidder’s  request  for  the 
stockholder  lists  and  security  position 
listings. 

While  Rule  14d-5(e)  sets  forth  the 
information  which  a  bidder  must  include 
in  its  written  request  in  order  to  initiate 
the  operation  of  Rule  14d-5(a),  Rule  14d- 
5(f)  would  impose  certain  requirements 
on  the  bidder.  Rule  14d— 5(f)(1)  requires 
the  bidder  to  make  a  timely  election 
whether  to  require  the  subject  company 
to  disseminate  amendments  disclosing 
material  changes  to  the  tender  offer 
materials.  In  view  of  the  additional 
burden  which  the  mailing  and 
transmission  of  such  amendments  may 
impose  on  the  subject  company,  the 
Commission  believes  such  information 
should  be  available  to  the  subject 
company  prior  to  making  its  election. 
Paragraph  (f)(2)  of  Rule  14d-5  requires 
the  bidder  to  comply  with  the 
dissemination  requirements  of  Rule  14d- 
4(a)(3).  If  the  subject  company  elects  to 
conduct  the  mailing/transmittal  of  the 
bidder’s  tender  offer  materials,  Rule 
14d— 5(f)(3)  would  require  the  bidder  to 
deliver  its  tender  offer  materials, 
including  amendments,  to  the  subject 
company  and  to  mail  or  otherwise  to 
furnish  the  tender  offer  materials  to  any 
requesting  security  holder.  Another 
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provision  requires  the  bidder  to  advance 
to  the  subject  company  an  amount  equal 
to  the  approximate  cost  of  conducting 
the  mailings  to  security  holders 
computed  in  accordance  with  paragraph 
(g)(2)  of  Rule  14d-5.  This  provision 
alleviates  the  commentators’  concern 
that  the  subject  company  will  be 
required  to  absorb  the  expense  of 
compliance  with  the  rule  in  cases  where 
the  bidder  is  financially  irresponsible.  If 
the  subject  company  elects  to  furnish 
the  lists  to  the  bidder,  Rule  14d— 5(f)(4) 
would  require  the  bidder:  to  use  such 
lists  exclusively  in  the  dissemination  of 
tender  offer  materials  to  security 
holders;  to  return  the  lists  to  the  subject 
company  promptly  after  the  termination 
of  the  bidder’s  tender  offer;  to  accept, 
handle  and  return  all  lists  on  a 
confidential  basis;  not  to  retain  any  list 
or  any  information  derived  from  such 
list  after  the  termination  of  the  tender 
offer,  to  mail  all  the  tender  offer 
materials,  including  amendments,  to 
each  person  on  the  stockholder  list  and 
updates  thereto;  to  follow  a  procedure 
under  which  all  tender  offer  materials 
would  be  transmitted  to  each  participant 
named  on  a  security  position  listing  for 
subsequent  delivery  to  the  beneficial 
owners  of  the  securities.  Regardless  of 
the  subject  company’s  election,  the 
bidder  is  required  to  reimburse  promptly 
the  subject  company  for  the  direct  costs 
of  complying  with  the  rule  computed  in 
accordance  with  paragraph  (g)(2) 
incurred  by  the  subject  company  and  its 
agents  in  complying  with  the 
requirements  of  the  rule  which  are  in 
excess  of  the  amounts  advanced  by  the 
bidder  under  paragraph  (f)(3)(iii). 

Rule  14d— 5(g)  adds  greater  specificity 
to  the  obligations  imposed  on  the  bidder 
by  paragraph  (f).  Paragraph  (g)(1) 
specifies  the  minimum  number  of  sets  of 
tender  offer  materials  which  the  bidder 
must  deliver  and  requires  envelopes  or 
other  containers  to  be  provided 
therewith.  It  also  provides  that  delivery 
of  the  tender  offer  materials  shall  be 
deemed  not  to  have  been  made  unless 
the  bidder  has  advanced  the 
approximate  cost  of  conducting  the 
mailing  at  the  time  of  delivery.  Thus,  the 
subject  company  would  not  be  obligated 
to  mail  and  transmit  the  tender  offer 
materials  pursuant  to  Rule  14d— 5(b) 
unless  such  payment  is  received  with 
the  materials.  Paragraph  (g)(2)  specifies 
the  procedure  for  calculating  the  cost  of 
mailing  tender  offer  materials  and 
amendments  thereto.  It  should  also  be 
noted  that  this  provision  imposes  an 
obligation  on  the  subject  company  to 
provide  an  appropriate  accounting  to  the 
bidder  with  its  final  billing. 


Rule  14d-6:  Disclosure  Requirements 
With  Respect  To  Tender  Offers 

Rule  14d-6  establishes  specific 
disclosure  requirements  for  any  tender 
offer  which  is  subject  to  section  14(d)(1) 
of  the  Exchange  Act.  While  the  rule 
substantially  follows  proposed  Rule 
14d-3,  its  structure  has  been  revised. 

The  disclosure  requirements  continue  to 
depend  on  the  method  by  which  the 
tender  offer  is  disseminated  to  security 
holders  but  the  distinction  between  the 
requirements  which  are  applicable  to 
tender  offer  materials  disseminated  on 
the  date  of  commencement  and  to 
additional  tender  offer  materials 
disseminated  after  the  date  of 
commencement  has  been  clarified. 

Rule  14d-6(a)  provides  the  disclosure 
requirements  which  are  applicable  to 
tender  offer  materials  published  or  sent 
or  given  to  security  holders  on  the  date 
of  commencement.  When  a  bidder  uses 
a  method  under  Rule  14d-4  to 
disseminate  a  tender  offer  on  the  date  of 
commencement,  either  sub-paragraphs 
(a)(1),  (a)(2)  or  (a)(3)  of  Rule  14d-6  will 
determine  what  information  specified  in 
paragraph  (e)  will  be  required  to  be 
disclosed.  Exchange  tender  offers  in 
which  the  consideration  consists  of 
securities  registered  under  the  Securities 
Act  or  any  other  tender  offer  which  is 
disseminated  on  the  date  of 
commencement  other  than  by  means  of 
Rule  14d-4  are  governed  by  the 
disclosure  requirements  of  Rule  14d- 
6(a)(4). 

Rules  14d-6  (a)  and  (b)  specify  the 
information  required  in  additional 
tender  offer  materials  that  are  published 
or  sent  or  given  to  security  holders 
subsequent  to  the  date  of 
commencement.  While  based  on 
proposed  Rule  14d— 3(c)(2),  Rule  14d-6(b) 
has  been  revised  to  permit  summary 
advertisements  to  be  used  after  the  date 
of  commencement  of  the  tender  offer 
and  to  reduce  the  number  of  items  of 
information  required  to  be  included. 

Rule  14d-6(c),  which  is  based  on 
proposed  Rule  14d— 3(c)(1),  has  been 
revised  in  two  respects.  First,  it  allows  a 
bidder  greater  flexibility  to  omit 
information  from  certain  tender  offer 
materials  disseminated  subsequent  to 
the  date  of  commencement  if  such 
information  has  been  previously 
furnished  by  the  bidder  in  connection 
with  the  tender  offer.  Second,  it  makes 
clear  that  tender  offer  materials 
furnished  by  the  bidder  upon  the  request 
of  any  security  holder  or  transmitted  to 
security  holders  pursuant  to  stockholder 
lists  and  security  position  listings  - 
requested  under  Rule  14d-5  must 
include  all  of  the  information  required 
by  Rule  14d-6(e)(l).  These  revisions  are 


designed  to  reduce  the  compliance 
burden  noted  by  the  commentators 
while  assuring  the  adequacy  of  the 
information  furnished  to  security 
holders. 

Rule  14d-6(d)  establishes  an  express 
obligation  to  disclose  promptly  material 
changes  in  the  information  published  or 
sent  or  given  to  security  holders.  This 
obligation  comports  with  current 
practice  and  avoids  any  possible 
ambiguity,  thus  ensuring  full  disclosure 
of  material  information  during  the 
course  of  the  tender  offer. 

Rule  14d-6(e)  specifies  the  items  ol 
information  to  be  included  pursuant  to 
Rules  14d-6  (a)  and  (b).  Rule  14d— 6(e)(1) 
is  applicable  to  tender  offers  which  are 
published  or  sent  or  given  to  security 
holders  other  than  by  means  of  a 
summary  advertisement.  Although  it 
closely  follows  proposed  Rule  14d- 
6(b)(1),  revisions  have  been  made  with 
respect  to  disclosure  of  the  expiration  of 
the  tender  offer,  pro  rata  periods,  and 
Item  2  of  Schedule  14D-1.  The 
commentators  noted  that  it  may  not  be 
possible  or  appropriate  at  the 
commencement  of  a  tender  offer  to 
disclose  upon  what  terms  or  conditions 
the  offer  will  be  extended,  as  required 
by  proposed  Rule  14d-3(b)(l)(v).  The 
Commission  has  therefore  followed  the 
recommendation  of  the  commentators 
by  requiring  disclosure  of  the 
procedures  for  extension.  The 
commentators  also  pointed  out  that  a 
bidder  cannot  know  in  advance  the 
dates  of  the  period  during  which 
securities  will  be  taken  up  pro  rata 
pursuant  to  section  14(d)(6)  of  the 
Exchange  Act  in  the  case  of  an  increase 
in  consideration.  Accordingly,  Rule  14d- 
6(e)(l)(vi)  has  been  revised  to  require 
the  expiration  date  to  be  stated  only  for 
the  pro  rata  period  which  begins  on  the 
date  of  commencement.  In  order  to 
reduce  the  expense  of  publication, 
disclosure  will  not  be  required  of  the 
residence  or  business  address  and  five- 
year  employment  history  of  natural 
persons  other  than  the  bidder  described 
in  response  to  Item  2  of  Schedule  14D-1. 

Rule  14d— 6(e)(2)  specifies  the  limited 
disclosure  to  be  made  in  a  summary 
advertisement  published,  sent  or  given 
on  the  date  of  commencement  pursuant 
to  Rule  14d-6(a)  (2)  or  (3).  The  inclusion 
of  any  additional  information  in  a 
summary  advertisement  published,  sent 
or  given  on  the  date  of  commencement 
will  make  this  provision  unavailable  to 
the  bidder  and  result  in  the  necessity  for 
publication  of  the  information  required 
by  Rule  14d-6(e)(l).  A  few 
commentators  urged  the  expansion  of 
the  provision  to  permit  the  inclusion  of 
additional  information.  The  Commission 
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is  concerned  that  the  expansion  of 
summary  advertisements  beyond  their 
present  limits  would  erode  its  intended 
benefits,  viz.,  rapid  notification  of  the 
existence  of  the  tender  offer  and 
reduction  of  the  scheduling  problems 
and  escalating  costs  associated  with 
making  long-form  publication  of  a  tender 
offer.  It  should  also  be  noted  that 
summary  advertisements  are  only  a  part 
of  the  method  of  summary  publication. 
Bidders  are  also  required  by  Rule  14d- 
4(a)(2)(ii)  to  furnish  tender  offer 
materials  containing  the  information 
required  by  Rule  14d— 6(e)(1)  to  any 
security  holder  who  requests  such 
materials  pursuant  to  the  summary 
advertisement.  Security  holders  are 
notified  of  this  opportunity  in  the 
summary  advertisement  which  is 
required  to  include  appropriate 
instructions  as  to  how  security  holders 
may  obtain  promptly,  at  the  bidder’s 
expense,  the  bidder’s  tender  offer 
materials.  Moreover,  the  explanatory 
note  to  proposed  Rule  14d— 3(b)(2)  has 
been  made  into  a  separate  sub- 
paragraph  of  Rule  14d-6(e)  which 
prevents  the  inclusion  of  a  transmittal 
letter  (whereby  securities  of  the  subject 
company  being  sought  in  the  tender 
offer  may  be  transmitted  to  the  bidder  or 
its  depository)  in  the  summary 
advertisement.  This  is  intended  to 
encourage  security  holders  to  request 
the  bidder's  tender  offer  materials  in 
making  their  investment  decision  with 
respect  to  the  tender  offer. 

Several  commentators  were  opposed 
to  the  requirement  in  proposed  Rule 
14d— 3(b)(2)(ii)  that  the  bidder  include  a 
brief  description  of  the  purpose  of  the 
tender  offer  in  its  summary 
advertisement.  It  was  submitted  that 
bidders  would  be  reluctant  to 
summarize  the  purpose  of  the  tender 
offer,  thereby  resulting  in  a  lengthy 
advertisement  containing  all  of  the 
information  required  by  Item  5  of 
Schedule  14D-1.  As  noted  previously, 
extended  discussions  of  this  sort  are 
inconsistent  with  the  intended  purpose 
of  summary  advertisements.  The 
Commission  has  therefore  narrowed  the 
scope  of  the  requirement  by  requiring 
disclosure  only  in  those  cases  where  the 
purpose  or  one  of  the  purposes  is  to 
■acquire  or  influence  control  and  where 
the  tender  offer  is  for  less  than  all 
securities  of  the  class.  The  Commission 
believes  that  in  the  context  of  a 
summary  advertisement  the  critical  item 
of  information  with  respect  to  the 
bidder’s  purpose  in  making  the  tender 
offer  is  whether  he  is  seeking  to  obtain 
or  influence  control.  Since  this  purpose 
is  implicit  in  tender  offers  for  all  of  the 
outstanding  securities,  disclosure  of  a 


control  purpose  is  not  being  required  in 
a  summary  advertisement  with  respect 
to  such  offers. 

Rule  14d-7:  Additional  Withdrawal 
Rights 

Rule  14d-7  is  being  adopted 
substantially  as  proposed  for  comment. 
The  rule  is  intended  to  enhance  the 
effectiveness  of  withdrawal  by 
providing  withdrawal  rights  to  security 
holders  in  addition  to  those  provided  by 
section  14(d)(5)  of  the  Exchange  Act. 
These  additional  withdrawal  rights  are 
set  forth  in  Rule  14d-7(a)  which  is 
intended  to  interrelate  with  Rule  14e- 
1(a).25 

Rule  14d— 7(a)(1)  extends  the  statutory 
seven-day  withdrawal  right  to  fifteen 
business  days  from  the  date  the  tender 
offer  commences.  This  affords  security 
holders  a  longer  period  to  reconsider 
their  decision  to  deposit  their  shares.  It 
also  gives  bidders  a  reasonable  time 
prior  to  the  expiration  of  the  offer  to 
ascertain  the  number  of  shares 
deposited  and  to  determine  whether  to 
accept  such  securities  for  payment  or  to 
change  the  terms  of  the  offer,  such  as 
extending  the  expiration  date. 

Certain  commentators  questioned  the 
Commission’s  authority  to  extend  the  ' 
withdrawal  period  beyond  that  provided 
in  section  14(d)(5).  The  Commission 
notes,  however,  that  section  14(d)(5) 
expressly  grants  the  authority  to  vary 
the  statutory  periods  “as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors."  In  the 
Commission’s  view,  the  specific 
withdrawal  rights  contemplated  by  the 
rule  serve  the  public  interest  and  the 
protection  of  investors  by  providing 
effective  means  of  withdrawal  within 
the  context  of  the  minimum  period  for 
tender  offers  in  Rule  14e-l(a). 

Rule  14d— 7(a)(2)  establishes  a 
conditional  withdrawal  right  in 
competing  tender  offer  situations  under 
which  shares  can  be  withdrawn  on  the 
date  and  for  ten  business  days  following 
the  commencement  date  of  a  competing 
tender  offer  by  another  bidder.  It  should 
be  noted,  however,  that  commencement 
for  the  purpose  of  this  provision  is 
determined  solely  under  Rule  14d-2(a). 
Thus,  a  public  announcement  which  is 
deemed  to  commence  a  tender  offer 
under  Rule  14d-2(b)  would  not  trigger 
additional  withdrawal  rights  under  Rule 
14d-7(a)(2).  As  proposed  for  comment, 
this  provision  would  also  have  been 
triggered  by  a  competing  tender  offer  by 
the  subject  company.  This  requirement 
was  deleted  because  of  its  potential  for 

“As  discussed  below,  Rule  14e-l(a)  establishes  a 
minimum  period  of  twenty  business  days  for  any 
tender  offer. 


abuse.  As  noted  by  the  commentators,  a 
subject  company  could  obtain  an 
advantage  through  the  extension  of  the 
withdrawal  period  by  making  a  tender 
offer  for  a  de  minimus  amount  of  the 
securities  being  sought  by  the  bidder. 

Rule  14d— 7(b)  provides  that  the 
withdrawal  rights  under  subparagraphs 
(a)(1)  and  (a)(2)  of  the  rule  are  to  be 
computed  on  a  concurrent  rather  than  a 
consecutive  basis.  The  following  is  an 
example  of  the  concurrent  computation 
of  time  periods  for  withdrawal  rights 
pursuant  to  this  section.  Bidder  X 
commences  a  tender  offer  on  Business 
Day  1  and  another  bidder,  Y, 
commences  a  tender  offer  for  securities 
of  the  same  class  of  securities  on 
Bussiness  Day  7.  For  X’s  tender  offer, 
the  withdrawal  rights  under  Rule  14d- 
7(a)(1)  of  from  Business  Day  8  through 
Business  Day  15  would  be  included  in 
the  computation  of  withdrawal  rights 
under  Rule  14d-7(a)(2).  Thus, 
withdrawal  rights  in  X’s  tender  offer 
would  begin  on  Business  Day  1  and 
terminate  at  the  end  of  Business  Day  17. 

Rule  14d— 7(d)  addresses  the  question 
of  how  security  holders  can  properly 
effect  withdrawal  of  deposited 
securities.  The  commentators  noted  that 
the  limited  requirements  in  the  proposal 
for  effecting  withdrawal,  although 
reasonable  in  terms  of  serving  as  timely 
notice  of  withdrawal,  would  have 
unduly  hampered  the  bidder’s  ability  to 
protect  itself  against  fraud  in  physically 
releasing  the  withdrawn  securities.  The 
provision  has  therefore  been  revised  to 
specify  the  requirements  for  timely 
notice  of  withdrawal  but  to  permit  the 
bidder  to  impose  reasonable 
requirements  as  conditions  precedent  to 
the  physical  release  of  withdrawn 
securities. 

Proposed  Rule  14d-8:  Purchases  After 
Termination  of  Certain  Tender  Offers 

As  a  means  designed  to  prevent 
circumvention  of  the  so-called  “best 
price  rule"  enbodied  in  section  14(d)(7) 
of  the  Exchange  Act,  proposed  Rule 
14d-8  would  have  integrated,  for  the 
purpose  of  that  subsection,  certain 
purchases  of  subject  company  securities 
made  by  a  bidder  or  its  affiliates  within 
forty  business  days  after  the  termination 
of  the  bidder’s  tender  offer.  In  view  of 
the  substantial  problems  raised  by  the 
commentators  with  respect  to  both  the 
approach  taken  in  the  proposed  rule  and 
its  operation  and  impact,26  the 
Commission  has  determined  not  to 
adopt  it.  Nevertheless,  the  Commission 
continues  to  believe  there  is  a  need  to 
prevent  bidders  from  taking  advantage 

26  See  pages  111  to  131  of  the  summary  of 
comments. 
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of  unsettled  market  conditions  following 
the  termination  of  a  tender  offer.  It  is 
therefore  concurrently  publishing  for 
comment  proposed  Rule  14e-5, 
described  more  fully  in  a  companion 
release,  which  would  prevent  purchases 
of  securities  sought  by  the  bidder  in  a 
tender  offer  for  a  period  of  ten  business 
days  following  termination  of  the  tender 
offer. 

Rule  14d-8:  Exemption  From  Statutory 
Pro  Rata  Requirement 

Rule  14d-8  is  identical  to  proposed 
Rule  14d-9.  The  rule  establishes  an 
exemption  from  section  14(d)(6) 
pursuant  to  Section  14(d)(8)(C)  of  the 
Exchange  Act  for  a  tender  offer  for  less 
than  all  the  outstanding  equity  securities 
of  a  class  in  which  the  bidder  provides 
pro  rata  periods  in  excess  of  those 
required  by  section  14(d)(6).  Thus,  a 
bidder  is  allowed  to  use  any  proration 
period  of  more  than  ten  days  with 
respect  tc  either  the  period  after 
commencement  or  after  notice  of  an 
increase  in  the  consideration  offered  or 
both.  The  availability  of  the  exemption 
is  conditioned  on  disclosure  of  the 
different  pro  rata  periods  in  the  tender 
offer  materials  disseminated  by  the 
bidder  on  the  date  of  commencement  of 
the  tender  offer.  In  order  to  avail  itself 
of  this  provision,  a  bidder  would  be 
required  to  notify  security  holders  at  the  ' 
earliest  possible  time,  i.e.  the  date  of 
commencement,  that  pro  rata  time 
periods  in  addition  to  those  required  by 
statute  will  be  provided  in  the  tender 
offer.  If  no  provision  is  made  in  the 
tender  offer  materials  disseminated  to 
security  holders  on  the  commencement 
date,  the  time  requirements  of  section 
14(d)(6)  would  apply  and  the  bidder 
would  be  unable  to  vary  the  proration 
periods  during  the  course  of  the  tender 
offer.  Disclosure  at  the  commencement 
of  a  tender  offer  is  intended  to  avoid 
confusion  and  uncertainty  among 
security  holders  confronted  with  a 
tender  offer  for  their  shares. 

Rule  14d-8  is  voluntary  and  operates 
in  a  manner  similar  to  that  under  section 
14(d)(6).  The  Commission  believes  that 
the  rule  will  resolve  any  doubt  among 
practitioners  that  a  bidder  can  extend 
either  or  both  of  the  pro  rata  acceptance 
provisions  beyond  the  ten-day  periods 
without  being  in  violation  of  section 
14(d)(6).  Moreover,  the  rule  decreases 
the  likelihood  of  hasty  decision-making 
by  investors  and  increases  the 
opportunity  for  equal  participation  by 
all  security  holders  in  tender  offers  for 
less  than  all  securities  of  a  class. 


Rule  14d-9:  Solicitation/ 
Recommendation  Statements  With 
Respect  to  Certain  Tender  Offers 

Rule  14d-9  is  applicable  to  any 
solicitation  or  recommendation  with 
respect  to  a  tender  offer  by  a  person 
described  in  Rule  14d-9(d).  Rule  14d- 
9(a)  requires  the  filing  of  Schedule  14D-9 
with  the  Commission  and  transmittal  of 
copies  to  certain  persons  as  soon  as 
practicable  on  the  date  the  solicitation 
or  recommendation  is  first  published  or 
sent  or  given  to  security  holders.  The 
procedures  applicable  to  transmittal  by 
the  subject  company  of  copies  of  its 
Schedule  14D-9  to  national  securities 
exchanges  and  to  the  NASD  have  been 
revised  to  parallel  the  changes  to  Rule 
14d-3(a).  Thus,  in  lieu  of  the  hand 
delivery  requirement  proposed  for 
comment,  the  subject  company  is 
required  to  give  telephonic  notice  of 
certain  information  in  the  schedule  and 
to  mail  a  copy  of  the  schedule  to  each 
national  securities  exchange  where  the 
security  is  registered  and  listed  for 
trading  and,  if  the  class  of  securities  is 
authorized  for  quotation  in  the 
NASDAQ  interdealer  quotation  system, 
to  the  NASD. 

Under  Rule  14d-9(b),  material  changes 
in  the  information  contained  in  the 
Schedule  14D-9  are  required  to  be  filed 
with  the  Commission  and  transmitted  to 
the  same  persons  who  received  the 
initial  filing  under  Rules  14d-9  (a)(2)  and 
(a)(3).  Such  amendments  must  be  filed 
and  transmitted  promptly  but  not  later 
than  the  date  the  material  change  is  first 
published  or  sent  or  given  to  security 
holders.  The  proposal  required  material 
changes  to  be  disseminated  to  security 
holders,  thus  implicitly  requiring 
disclosure  of  such  changes  to  be  made. 
Rule  14d-9(b)  has  been  revised  to  make 
explicit  both  the  obligation  to  disclose 
and  to  disseminate  such  changes.  It  has 
also  been  revised  to  specify  that  such 
disclosure  and  dissemination  must  be 
made  promptly  after  the  change  has 
occurred. 

Rule  14d-9(c)  establishes  minimum 
informational  requirements  for  any 
solicitation  or  recommendation  that  is 
communicated  to  security  holders.27  In 
order  to  reduce  the  compliance  burden, 
information  furnished  to  security 
holders  will  not  have  to  include  the 
information  required  by  Item  5  of 
Schedule  14D-9  with  respect  to  persons 
making  solicitations  or 
recommendations  on  behalf  of  the 
person  filing  the  Schedule  14D-9. 

27  In  addition  to  the  specific  disclosure 
requirements  of  Rule  14d-10(c),  solicitations/ 
recommendations  are  also  subject  to  section  14(e)  of 
the  Exchange  Act. 


Rule  14d— 9(d)  specifies  the  persons 
who  are  required  to  comply  with  Rule 
14d-9.  Paragraph  (d)(1)  identifies  the 
persons  whose  solicitations/ 
recommendations  are  subject  to  the  rule 
and  paragraph  (d)(2)  exempts  specific 
persons  from  the  rule.  While  the  two 
paragraphs  operate  independently,  they 
also  interrelate.  Thus,  a  person  may  be 
included  within  the  first  paragraph  but 
not  be  required  to  comply  with  the  rule 
because  of  an  exemption  provided  in  the 
second  paragraph.  The  only  significant 
changes  in  the  provision  from  that 
proposed  for  comment  are  with  respect 
to  Rule  14d— 9(d)(2).  As  proposed  for 
comment,  an  exemption  was  available 
for  persons  required  to  file  a  Schedule 
14D-1.  This  standard  would  have 
created  a  hiatus  in  the  application  of  the 
rule  to  solicitations/recommendations 
by  a  person  during  the  five-day  period 
between  the  commencement  of  his 
tender  offer  under  Rule  14d— 2(b)  and  the 
filing  of  his  Schedule  14D-1.  By  revising 
Rule  14d-9(d)(2)(i)  to  exempt  bidders 
who  have  actually  filed  a  Schedule  14D- 
1  pursuant  to  Rule  14d-3,  solicitations/ 
recommendations  made  during  the  five- 
day  period  will  be  covered  by  the  rule. 
The  revision  also  removes  any 
ambiguity  in  the  coverage  of  persons 
who  are  required  to  file  a  Schedule  14D- 
1  but  have  not  done  so.  In  addition,  Rule 
14d-9(d)(2)(ii)  has  been  revised  to 
eliminate  the  coverage  of  attorneys, 
banks,  brokers,  fiduciaries  or  investment 
advisers  who  are  not  participating  in  a 
tender  offer  in  more  than  a  ministerial 
capacity. 

A  specific  exemption  is  provided  for 
the  subject  company’s  initial  limited 
communication  regarding  a  tender 
offer — the  “stop-look-and-listen”  letter 
under  Rule  14d-9(e).  This  provision  has 
been  revised  to  accommodate  new  Rule 
14e-2,  described  below.  A  subject 
company  which  is  sending  a  “stop-look- 
and-listen”  letter  is  required  to  state 
that  on  or  before  a  specified  date  (no 
later  than  10  business  days  28  from  the 
date  of  commencement)  it  will  advise 
security  holders  of  its  position  with 
respect  to  the  tender  offer.  Thus,  in 
order  to  avail  itself  of  the  exemption  the 
subject  company  is  required  to  make  a 
subsequent  communication  which  is 
deemed  by  Rule  14d-9(e)  to  constitute  a 
solicitation/recommendation  subject  to 
Rule  14d-9. 

“The  time  period  has  been  shortened  from  the 
fifteen  business  days  proposed  for  comment  to 
conform  with  Rule  14e-2  and  to  ensure  that  security 
holders  have  adequate  time  to  consider  the  subject 
company's  position  in  making  their  investment 
decision. 
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Schedule  14D-9:  Solicitation/ 
Recommendation  Statement 

Schedule  14D-9  is  intended  to  provide 
more  meaningful  information  to  security 
holders  in  the  context  of  a  tender  offer. 
The  Commission  believes  that  the 
disclosure  elicited  by  the  Schedule  will 
assist  security  holders  in  making  their 
investment  decision  and  in  evaluating 
the  merits  of  a  solicitation/ 
recommendation.  With  the  exception  of 
amendments  to  Items  4  and  7,  and  the 
Instruction  to  Item  3(b)  the  schedule  is 
substantially  the  same  as  that  proposed 
for  comment. 

Item  3(b)  requires,  if  material,  a 
description  of  any  contract,  agreement, 
arrangement  or  understanding  and  any 
actual  or  potential  conflict  of  interest 
between  die  person  filing  the  statement 
or  its  affiliates  and  either:  (1)  the  subject 
company,  its  executive  officers, 
directors  or  affiliates;  or  (2)  the  bidder, 
its  executive  officers,  directors  or 
affiliates.  The  instruction  to  Item  3(b) 
pertains  to  a  Schedule  filed  by  the 
subject  company  and  provides  that 
when  the  materiality  standard  is 
applicable  it  is  not  necessary  under 
certain  circumstances 29  to  include  in  the 
Schedule  a  description  of  any  contract, 
agreement,  arrangement  or 
understanding  between  the  subject 
company  or  its  affiliates  and  any 
executive  officer  or  director  of  the 
subject  company.  As  proposed  for 
comment,  the  instruction  would  have 
permitted  descriptions  to  be  omitted 
only  if  they  related  to  present 
employment  by  the  subject  company  or 
its  affiliates  and  the  same  information 
had  been  previously  disclosed.  The 
scope  of  the  instruction  has  been 
expanded  by  permitting  the  omission  of 
such  descriptions  which  are  unrelated  to 
employment  and  by  permitting  reference 
to  information  which  does  not  differ 
materially  from  information  contained  in 
communications  filed  with  the 
Commission  and  disseminated  to 
security  holders. 

Item  4  pertains  to  the  solicitation  or 
recommendation  itself.  Paragraph  (a)  of 
Item  4  requires  the  person  filing  the 
statement  to  state  the  nature  of  the 

”The  conditions  for  not  including  such 
descriptions  in  the  schedule  are:  (1)  the  information, 
or  information  which  does  not  differ  materially  from 
such  information,  has  been  disclosed  in  a  proxy 
statement,  report  or  other  communication  within 
one  year  of  the  date  of  Tiling  of  the  Schedule  with 
the  Commission;  (2)  the  proxy  statement,  report  or 
other  communication  has  been  hied  with  the 
Commission;  (3)  the  schedule  and  the  solicitation/ 
recommendation  published,  sent  or  given  to  security 
holders  contain  specific  reference  to  the  proxy 
statement,  report  or  communication;  and  (4)  a  copy 
of  the  pertinent  portion(s)  of  the  proxy  statement, 
report  or  other  communication  is  filed  as  an  exhibit 
to  the  schedule. 


solicitation/recommendation  and  to 
specify  whether  the  person  is  advising 
security  holders  to  accept,  reject  or  take 
other  action  with  respect  to  the  tender 
offer.  In  order  to  accommodate  new 
Rule  14e-2,  a  new  requirement  has  been 
added  to  paragraph  (a)  which  requires  a 
subject  company  which  is  not  making  a 
recommendation  to  state  whether  it  is 
expressing  no  opinion  and  is  remaining 
neutral  toward  the  tender  offer  or  is 
unable  to  take  a  position  with  respect  to 
the  tender  offer.  Thus,  Item  4  is  intended 
to  serve  as  the  vehicle  for  the  subject 
company  to  satisfy  the  disclosure 
obligation  imposed  by  Rule  14e-2  with 
respect  to  a  tender  offer  subject  to 
section  14(d).  Item  4(b)  has  also  been 
revised  to  account  for  Rule  14e-2.  A 
subject  company  will  therefore  be 
required  under  this  sub-item  to  state  the 
reasons  for  its  position  with  respect  to 
the  tender  offer.  It  should  be  noted  that 
the  instruction  to  Item  4(b)  indicates 
that  conclusory  statements  will  not  be 
considered  sufficient  disclosure  of  the 
reasons  stated  in  response  thereto. 

Item  7  of  Schedule  14D-9  requires 
disclosure  with  respect  to  certain 
negotiations  and  transactions  by  the 
subject  company.  As  proposed  for 
comment,  Item  7  would  have  required 
disclosure  of  any  negotiation  or 
transaction  being  undertaken  in 
response  to  the  tender  offer  by  the 
subject  company  which  related  to  or 
w'ould  have  resulted  in  any  of  the 
following:  (1)  an  extraordinary 
transaction,  such  as  a  merger  or 
reorganization,  involving  the  subject 
company  or  any  subsidiary  of  the 
subject  company;  (2)  a  sale  or  transfer  of 
a  material  amount  of  assets  of  the 
subject  company  or  any  of  its 
subsidiaries;  (3)  a  tender  offer  for  or 
other  acquisition  of  subject  company 
securities;  or  (4)  any  material  change  in 
the  subject  company’s  present 
capitalization  or  dividend  policy.  The 
proposal  was  criticized  by 
commentators  who  were  concerned  that 
it  would  elicit  premature  disclosure  of 
negotiations  with  competing  bidders 
which  could  dissuade  them  from  making 
an  offer.  It  was  noted  that  this  would  be 
harmful  to  security  holders  since  they 
would  be  prevented  from  obtaining  the 
highest  price  for  their  securities.  In 
addition,  concern  was  expressed  that 
such  disclosure  may,  either  innocently 
or  fraudulently,  induce  security  holders 
to  reject  a  tender  offer  on  the  basis  of  an 
unjustified  inference  that  a  competing  . 
bid  is  imminent. 

The  Commission  recognizes  that 
premature  disclosure  of  the  matters 
contemplated  by  the  proposal  may  be 
detrimental  to  the  interests  of  security 


holders.  The  effective  representation  of 
the  interests  of  security  holders  may  at 
times  require  management  to  maintain 
confidentiality  during  the  formative 
stages  of  negotiations.  On  the  other 
hand,  the  major  developments  referred 
to  in  Item  7  can  be  one  of  the  most 
material  items  of  information  received 
by  security  holders. 

The  Commission  has  addressed  these 
competing  concerns  by  approaching 
disclosure  of  these  matters  at  two  levels. 
While  the  proposal  would  have  required 
the  subject  company  to  describe 
negotiations  in  response  to  a  tender 
offer  which  related  to  or  would  result  in 
the  specified  events,  new  Item  7(a) 
requires  a  statement  as  to  whether 
negotiations  are  being  undertaken  or  are 
underway  with  respect  to  such  events 
without  requiring  detailed  disclosure. 

An  instruction  has  also  been  added  to 
Item  7(a)  which  clarifies  the  extent  of 
the  disclosure  required  with  respect  to 
negotiations.  The  instruction  provides 
that,  if  an  agreement  in  principle  has  not 
been  reached,  the  possible  terms  of  any 
transaction  or  the  parties  thereto  need 
not  be  disclosed  if  in  the  opinion  of  the 
Board  of  Directors  of  the  subject 
company  such  disclosure  would 
jeopardize  continuation  of  such 
negotiations.  In  such  event,  disclosure 
that  negotiations  are  being  undertaken 
or  are  underway  and  are  in  the 
.  preliminary  stages  will  be  sufficient. 
Thus,  security  holders  will  be  apprised 
that  such  negotiations  are  being  held 
without  the  subject  company’s  having  to 
furnish  disclosure  which  would 
discourage  further  negotiations.  A  full 
description  is,  however,  required  under 
Item  7(b)  with  respect  to  the  matters 
referred  in  Item  7(a)(1),  (2),  (3)  or  (4)  at 
the  time  of  any  transaction,  board 
resolution,  agreement  in  principle,  or  a 
signed  contract  in  response  to  the  tender 
offer.  It  should  be  noted,  moreover,  that 
Item  7  is  not  exclusive.  Thus,  in  a 
particular  case,  requirements  such  as 
those  imposed  by  section  14(e)  of  the 
Act  may  dictate  the  disclosure 
comprehended  by  either  paragraphs  (a) 
or  (b)  of  Item  7  at  an  earlier  time  or  in 
greater  detail  than  that  contemplated  by 
the  item. 

Rule  14e-l:  Unlawful  Tender  Offer 
Practices 

With  one  exception  Rule  14e-l(a) 
requires  any  tender  offer  to  remain  open 
for  a  minimum  of  twenty  business  days 
from  the  date  it  is  first  published  or  sent 
or  given  to  security  holders.  The 
exception  has  been  added  to  remove 
from  the  application  of  the  rule  tender 
offers  by  issuers  for  their  own  securities 
unless  such  offers  are  made  in 
anticipation  of  or  in  response  to  another 
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person’s  tender  offer  for  securities  of  the 
same  class.  Requiring  a  minimum  period 
of  twenty  business  days  for  issuer 
tender  offers  that  are  made  in 
anticipation  of  or  in  response  to  a  third 
party  tender  offer  will  preserve  the 
neutrality  of  the  Williams  Act.  It  should 
be  noted,  however,  that  tender  offers  by 
certain  issuers  which  are  not  made  in 
anticipation  of  or  in  response  to  another 
person’s  tender  offer  would  be  required 
by  Rule  13e-4  30  [17  CFR  240.13e-4]  to 
remain  open  for  Fifteen  business  days 
from  the  date  the  tender  offer  is  first 
published  or  sent  or  given  to  security 
holders.  The  Commission  believes  that 
in  the  special  context  of  such  issuer 
tender  offers  the  minimum  period 
provided  by  Rule  13e-4  is  adequate. 

The  commentators  expressed 
divergent  views  with  respect  to  Rule 
14e-l(a).  While  most  of  the 
commentators  favored  the  adoption  of  a 
minimum  period  requirement  in  excess 
of  the  period  implicit  in  the  operation  of 
the  statute,  there  was  no  concensus  as 
to  what  the  length  of  the  period  should 
be. 

The  Commission  finds  persuasive  the 
views  of  the  commentators  who 
indicated  that  a  minimum  period  of 
thirty  business  days  is  unnecessarily 
long.  In  the  Commission’s  view  the 
objectives  of  a  minimum  period,  which 
are  discussed  below,  can  be 
accomplished  with  a  minimum  period  of 
twenty  business  days.  These  purposes 
do  not,  as  suggested  by  some 
commentators,  include  the  promot’on  of 
competing  tender  offers  which  normally 
result  in  increasing  the  consideration 
paid  for  the  securities  being  sought.  This 
has  been  the  Commission’s  view  in 
administering  the  Williams  Act 31  and 
has  also  been  judicially  endorsed.32  In 
any  event,  a  study  conducted  by  the 
Commission’s  Directorate  of  Economic 
and  Policy  Research  of  153  cash  tender 
offers  for  common  stock  listed  on  either 
the  New  York  Stock  Exchange  or  the 
American  Stock  Exchange  during  the 


’  Rule  13e-4  applies  to  an  issuer  which  has  a  class 
of  equity  security  registered  pursuant  to  section  12 
of  the  Act,  or  which  is  required  to  file  periodic 
reports  pursuant  to  section  15(d)  of  the  Act,  or 
which  is  a  closed-end  investment  company 
registered  under  the  Investment  Company  Act  of 
1940. 

51  During  his  testimony  at  Senate  hearings  held 
with  respect  to  the  regulation  of  tender  offers, 
Commissioner  Loomis  remarked:  "[W]e  think  it 
reasonable  to  conclude  that  the  primary  objective  of 
the  Williams  Act  was  to  provide  investor  protection 
in  takeover  situations  rather  than  to  regulate  tender 
offers  as  an  economic  phenomenon."  Testimony  of 
Philip  A.  Loomis,  Commissioner,  SEC.  Hearings  on 
Regulation  Under  Federal  Banking  and  Securities 
Laws  of  Persons  Involved  in  Corporate  Takeovers, 
Before  the  Senate  Comm,  on  Banking.  Housing  and 
Urban  Affairs,  94th  Cong..  2d  Sess.  87  (1976). 

“See  Bucher  v.  Shumway,  452  F.  Supp.  1288, 1294 
(S.D.N.Y.  1978). 


period  from  1974  through  1978  reveals 
that  most  recent  tender  offers  do  not 
involve  offers  by  competing  bidders  and 
do  not  have  offer  price  revisions. 

There  are  several  purposes  to  be 
served  by  Rule  14e-l(a).  Tender  offers 
which  do  not  stay  open  for  a  reasonable 
length  of  time  increase  the  likelihood  of 
hasty,  ill-considered  decision  making  on 
the  basis  of  inadequate  or  incomplete 
information  as  well  as  the  possibility  for 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  by  a  bidder  and  others. 
The  problems  engendered  by  tender 
offers  of  excessively  short  duration  also 
may  have  provided  part  of  the  stimulus 
for  some  of  the  36  states  which  have 
enacted  antitakeover  statutes  since 
1968.  To  the  extent  this  was  a  purpose  of 
such  legislation,  the  attempt  to  alleviate 
the  problem  was  laudable,  but  has 
resulted  in  an  inconsistent,  overlapping 
and  often  counter-productive  pattern  of 
regulation  and  in  many  instances  may 
have  tipped  the  carefully  constructed 
balance  between  bidder  and  subject 
company  envisioned  by  the  Williams 
Act  in  favor  of  subject  company. 
Accordingly,  the  Commission  believes 
that  a  uniformly  applied  federal 
regulation  will  better  serve  the  purposes 
and  policies  of  the  Williams  Act, 
including  the  interests  of  investors. 

Tender  offers  which  do  not  remain 
open  for  a  reasonable  period  may 
impede  the  effective  operation  of 
Regulation  14D.  In  particular,  Rule  14d-4 
contemplates  methods  of  dissemination 
which  require  a  considerable  period  of 
time  to  accomplish.  Two  of  these 
methods,  summary  publication  and  the 
use  of  shareholder  lists  and  security 
position  listings,  involve  mailings  to 
security  holders.  The  latter  method  also 
requires  transmittal  to  beneficial  owners 
of  the  securities  being  sought  of  the 
bidder's  tender  offer  materials  through 
the  facilities  of  brokers,  banks  and 
similar  persons.  Although  these  methods 
will  provide  improved  dissemination  of 
tender  offer  materials,  mailing  and 
transmittal  will  reduce  the  amount  of 
time  available  to  security  holders  to 
consider  the  tender  offer  materials.  The 
Commission  therefore  believes  a 
minimum  period  of  twenty  business 
days  is  necessary. 

For  similar  reasons,  the  Commission 
is  adopting  rule  14e-l(b)  which  requires 
that  any  tender  offer  33  must  remain 
open  for  at  least  ten  business  days  after 
the  date  of  the  notice  of  an  increase  in 
either  the  offered  consideration  or  the 
dealer’s  soliciting  fee.  The  Commission 


“Rule  14e-l(b)  also  includes  an  exception  for 
issuer  tender  offers  which  are  not  made  in 
anticipation  of  or  in  response  to  another  person's 
tender  offer  for  securities  of  the  same  class. 


believes  that  this  provision  will 
facilitate  communication  during  tender 
offers  and  provide  a  realistic  time  frame 
for  security  holders  to  evaluate  certain 
increases  before  making  an  investment 
decision.  In  the  Commission’s  view,  Rule 
14e-l(b)  will  alleviate  undue  pressure 
on  security  holders  without  unduly 
hindering  the  person  making  a  tender 
offer. 

Paragraphs  (a)  and  (b)  of  Rule  14e-l 
operate  on  a  concurrent,  rather  than  a 
consecutive,  basis.  For  example,  if  the 
offeror  increases  the  consideration 
offered  on  business  day  3  of  the  tender 
offer,  the  ten  business  day  requirement 
of  Rule  14e-l(b)  would  expire  during  the 
twenty  business  day  period  of  Rule  14e- 
1(a)  and  would  not  result  in  requiring 
the  offer  to  be  extended. 

Rule  14e-l(c)  has  been  revised  to 
require  a  person  making  a  tender  offer 
to  pay  the  consideration  offered  or  to 
return  the  securities  deposited  by  or  on 
behalf  of  security  holders  promptly  after 
the  termination  or  withdrawal  of  the 
tender  offer.  This  standard  is  also  the 
standard  applicable  to  issuer  tender 
offers  under  Rule  13e — 4(f)(5).  Thus,  any 
person  making  a  tender  offer  is  required 
to  use  all  reasonable  efforts  to  pay 
promptly  for  or  to  return  deposited 
securities.  The  commission  recognizes 
that  the  operation  of  this  standard  will 
be  affected  by  the  practices  of  the 
financial  community  and  the  following 
factors:  current  settlement,  handling  and 
delivery  procedures  relating  to  tenders 
made  by  guaranteed  deliveries  by 
appropriate  institutions;  procedures  to 
cure  technical  defects  in  tenders;  and 
the  application  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976  34 
and  the  rules  promulgated  thereunder.35 
The  Commission  believes  that  this 
provision  will  protect  investors  by 
ensuring  that  deposited  securities  are 
not  tied  up  for  an  unreasonable  length  of 
time  and  will  not  unduly  burden  either 
the  offeror  or  its  depository  in  their 
operations  after  the  termination  of  a 
tender  offer.  36 


“15  U.S.C.  18a  et  seq. 

“See  Release  by  Federal  Trade  Commission 
announcing  promulgation  of  final  rules  re: 

Premerger  Notification;  Reporting  and  Waiting 
Period  Requirements  (July  31, 1978)  (43  FR  33450). 

“  A  memorandum  from  the  Division  of 
Corporation  Finance  which  was  submitted  to  the 
Senate  Committee  considering  the  Williams  Act 
amendment  pursuant  to  the  request  of  Senator 
Williams  to  then  Chairman  Budge  for  examples  of 
how  the  Commission  proposed  to  implement  the 
grant  of  rulemaking  authority  under  section  14(e) 
identified  one  area  to  be  addressed  by  the 
rulemaking  authority  as  the  situation  in  which: 

[T]he  person  who  makes  a  tender  offer  may  fail 
(a)  to  pay  for  securities  purchased,  or  (b)  to  return 
to  their  owner's  securities  not  purchased  promptly 
upon  the  termination  of  the  tender  offer  in 

Footnotes  continued  on  next  page 
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Finally,  Rule  14e-l(d)  has  been 
revised  to  require  notice  of  an  extension 
of  the  tender  offer  to  be  issued  through  a 
press  release  or  other  public 
announcement  no  later  than  the  earlier 
of:  (i)  9:00  a.m.  Eastern  time,  on  the  next 
business  day  after  the  scheduled 
expiration  date  of  the  offer;  or  (ii)  if  the 
class  of  securities  which  is  the  subject  of 
the  tender  offer  is  registered  on  one  or 
more  national  securities  exchanges,  the 
first  opening  of  any  one  of  such 
exchanges  on  the  next  business  day 
after  the  scheduled  expiration  date  of 
the  offer.  The  notice  is  required  to 
incude  a  statement  of  the  approximate 
number  of  securities  deposited  up  to  the 
date  of  such  notice.  As  proposed  for 
comment,  a  notice  of  extension  would 
have  been  required  to  be  issued 
promptly,  but  not  later  than  one 
business  day  before  the  scheduled 
expiration  date  of  the  tender  offer.  Since 
most  shares  are  tendered  on  the  last  day 
of  the  tender  offer,  the  Commission 
agrees  with  the  commentators  that  the 
proposal  was  not  feasible. 

Proposed  Rule  14e-2 

Proposed  Rule  14e-2  included  three 
provisions  designed  to  address  the 
problem  of  purchases  of  subject 
company  securities  by  any  person, 
including  a  bidder,  on  the  basis  of 
certain  material,  non-public  information, 
i.e..  the  undisclosed  determination  of  the 
bidder  to  make  a  tender  offer  for  such 
securities.  For  the  reasons  discussed 
below,  this  proposal  has  been 
withdrawn  and  a  revised  proposed  Rule 
14e-3.  is  being  published  for  comment  in 
the  companion  release. 

Proposed  Rule  14e-2(a)  would  have 
applied  to  any  person,  other  than  the 
bidder,  who  purchased  subject  company 
securities  on  the  basis  of  non-public 
information  received  directly  or 
indirectly  from  a  bidder  that  enabled  the 
person  to  know  or  reasonably  believe 
that  the  bidder  would  make  a  tender 
offer  for  such  securities.  The  proposal 
would  have  proscribed  any  purchase  of 
subject  company  securities  by  a  person 
in  receipt  of  such  information  unless 
prior  to  the  purchase  the  person  publicly 
announced  the  information  received  and 
its  source.  In  view  of  the  comments 
received  and  its  subsequent  experience, 
the  Commission  believes  that  a  more 
generic  approach  to  this  question  is 
needed.  Therefore,  the  Commission  is 
concurrently  proposing  for  comment 
proposed  Rule  14e-3(a)  which  pertains 
to  purchases  of  subject  company 

Footnotes  continued  from  last  page 
accordance  with  the  practices  of  the  financial 
community  for  settlement  of  transactions,  usually 
within  five  days. 
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securities  by  persons  on  the  basis  of  any 
material  non-public  information  relating 
to  a  tender  offer,  including  the 
determination  to  make  a  tender  offer.' 

Proposed  Rule  14e-2(b)  would  have 
required  a  bidder  who  knew  or  had 
reason  to  believe  that  another  person 
had  violated,  was  in  the  process  of 
violating,  or  was  about  to  violate 
proposed  Rule  14e-2(a)  to  promptly 
make  a  public  announcement  of 
appropriate  information  with  respect  to 
the  bidder’s  tender  offer  for  subject 
company  securities.  This  proposal  was 
intended  to  provide  a  reasonable 
assurance  that  in  the  event  of  violations 
of  proposed  Rule  14e-2(a)  the 
marketplace  and  investors  would  be 
promptly  alerted  by  the  bidder.  The 
Commission  continues  to  believe  that 
the  bidder's  role  is  critical  in  preventing 
the  misuse  of  material  non-public 
information  relating  to  a  tender  offer. 
However,  in  view  of  the  substantial 
concerns  raised  by  the  commentators 
with  respect  to  the  proposal,  the 
Commission  has  determined  that  a 
different  approach  to  the  problem  is 
more  feasible.  Therefore,  the 
Commission  is  concurrently  publishing 
for  comment  a  proposed  Rule  14e-3(b) 
which  addresses  the  source  rather  than 
the  effect  of  the  problem.  Generally,  the 
proposal  would  prohibit  any  tender 
offeror  from  communicating  material 
non-public  information  relating  to  the 
tender  offer  to  any  other  person  if  the 
tender  offeror  knows  or  has  reason  to 
believe  such  other  person  is  likely  to 
purchase  subject  company  securities  on 
the  basis  of  such  information. 

Proposed  Rule  14e-2(c)  would  have 
prohibited  the  purchase  of  subject 
company  securities  by  a  bidder  which 
had  determined  to  make  a  tender  offer 
therefor  but  had  not  yet  publicly 
announced  its  intention  to  do  so  unless 
prior  to  any  such  purchase  the  bidder 
made  a  public  announcement  of  certain 
information.  The  commentators  raised  a 
number  of  problems  with  respect  to  the 
proposal.  They  noted  that  it  would 
prohibit  the  widely  used  acquisition 
technique  of  making  a  negotiated  block 
purchase  followed  by  an  “any  and  all" 
tender  offer  at  the  same  price  to  all 
other  stockholders.  It  was  also  noted 
that  the  increased  risk  that  purchases 
made  to  test  the  market  would  be 
construed  in  hindsight  to  have  violated 
the  proposal  would  cause  many 
prospective  bidders  to  stay  out  of  the 
market.  In  the  commentators’  view,  this 
problem  is  exacerbated  by  the  absence 
of  a  definition  of  the  term  “tender  offer.” 
It  was  submitted  that  without  a 
definition  it  would  be  difficult  to  know 
when  a  determination  to  make  a  tender 


has  been  reached.  Because  of  these 
changes  and  other  changes  in  tender 
offer  practice  which  would  be  brought 
about  by  the  proposal,  commentators 
were  of  the  view  that  it  would  shift  the 
balance  of  regulation  and  would 
dissuade  bidders  from  making  tender 
offers.  For  these  as  well  as  other 
reasons,  the  Commission  has 
determined  not  to  adopt  the  proposal  at 
this  time.  However,  the  Commission 
continues  to  be  concerned  by  purchases 
by  bidders  after  the  determination  to 
make  a  tender  offer  has  been  made  and 
may  revisit  the  issue  after  final 
rulemaking  action  has  been  taken  with 
respect  to  the  proposed  definition  of  the 
term  “tender  offer.” 

Rule  14e-2:  Position  of  Subject  Company 
With  Respect  to  a  Tender  Offer 

The  Commission  requested  specific 
comment  in  the  February  release  with 
regard  to  whether  a  rule  should  be 
adopted  under  the  Williams  Act  which 
would  require  subject  company 
management  to  disclose  to  security 
holders  that:  (1)  the  subject  company 
recommends  acceptance  or  rejection  of 
a  tender  offer;  (2)  the  subject  company  is 
expressing  no  opinion  and  is  remaining 
neutral  toward  the  tender  offer;  or  (3) 
the  subject  company  is  unable  to  take  a 
position  with  respect  to  the  tender  offer. 
It  was  also  noted  that  if  the  subject 
company's  position  changed  during  the 
tender  offer,  timely  disclosure  of  such 
change  would  be  required.  Comment 
was  also  requested  as  to  the 
appropriateness  of  specifying  this 
obligation  by  rule  under  section  14(d)(4) 
and/or  section  14(e)  of  the  Williams  Act. 

Rule  14e-2  implements  this  specific 
inquiry  by  requiring  the  subject 
company  to  publish  or  send  or  give  to 
security  holders  a  statement  disclosing 
its  position  with  respect  to  the  tender 
offer  within  ten  business  days  of  the 
commencement  of  a  tender  offer  by  a 
person  other  than  the  issuer.  The 
statement  of  position  would  take  one  of 
three  forms:  (1)  the  subject  company 
recommends  acceptance  or  rejection  of 
a  tender  offer;  (2)  the  subject  company 
expresses  no  opinion  and  will  remain 
neutral  toward  the  tender  offer;  or  (3) 
the  subject  company  is  unable  to  take  a 
position  with  respect  to  the  tender  offer. 
In  addition,  the  subject  company  is 
required  to  include  the  reason(s)  for  its 
position  with  respect  to  the  tender  offer, 
including  the  inability  to  take  a  position. 
If  a  subject  company  changes  its 
position  or  other  material  changes  occur 
in  the  disclosure  required  by  the  rule, 
the  subject  company  is  required  to 
promptly  publish  or  send  or  give  to 
security  holders  a  statement  disclosing 
such  material  change. 
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As  noted  previously,  a  statement  of 
position  pursuant  to  Rule  14e-2  with 
respect  to  a  tender  offer  which  is  subject 
to  section  14(d)(1)  of  the  Act  is  deemed 
by  Rule  14d— 9(f)  to  constitute  a 
solicitation  or  recommendation  within 
the  meaning  of  Rule  14d-9  and  section 
14(d)(4)  of  the  Act.  In  such  case,  a 
subject  company  is  required  to  comply 
with  the  requirements  of  Rule  14d-9. 
Thus,  among  other  things,  a  subject 
company  is  required  to  file  a  Schedule 
14D-9  with  the  Commission  and  include 
the  information  required  by  certain 
items  thereof  in  the  information 
disseminated  to  security  holders.  Item  4 
of  the  Schedule  is  among  the  items  of 
information  which  is  required  to  be 
communicated  to  security  holders  and  is 
intended  to  serve  as  the  vehicle  by 
which  the  subject  company  will  satisfy 
its  disclosure  obligation  under  Rule  14e- 
2  with  respect  to  tender  offers  subject  to 
section  14(d)(1). 

Rule  14e-2  is  predicated  primarily  on 
section  14(e)  which  grants  to  the 
Commission  authority  to  define  and 
prescribe  means  reasonably  designed  to 
prevent  fraudulent,  deceptive  or 
manipulative  acts  and  practices  in 
connection  with  any  tender  offer.  This 
rulemaking  authority  was  granted  to  the 
Commission  by  the  1970  Williams  Act 
amendments.  During  his  testimony  at 
the  Senate  hearings  on  this  legislation, 
then  Chairman  Budge  was  asked  by 
Senator  Williams  to  give  the  committee 
"some  examples  of  fraudulent,  deceptive 
or  manipulative  practices  used  in  tender 
offers  which  the  proposed  Commission 
rulemaking  powers  would  prevent."  37  In 
response  to  this  specific  request,  a 
memorandum  from  the  Commission’s 
Division  of  Corporation  Finance  was 
submitted  for  the  record.  Among  the 
"problem  areas”  enumerated  by  this 
memorandum  which  the  staff  proposed 
to  deal  with  by  the  rulemaking  authority 
under  section  14(e),  as  amended,  was 
the  situation  in  which: 

Management  of  the  target  company  in  a 
tender  offer  may  omit  to  make  timely 
disclosure  of  its  position  in  favor  of  or  in 
opposition  to  such  bids  or  change  in  such 
position. 38 

Rule  14e-2  is  designed  to  address  the 
problem  identified  by  the  Commission 
staff  memorandum  in  a  manner  similar 
to  that  described  therein.  The  subject 
company’s  position  with  respect  to  a 
tender  offer  can  have  a  determinative 
effect  on  the  outcome  of  a  tender  offer 
and  thus  is  material  to  security 
holders.  The  subject  company 


37  Hearings  on  S.  336  and  S.  3431  Before  the 
Subcomm.  on  Securities  of  the  Senate  Comm,  on 
Banking  91st  Cong.,  2d  Sess.  11  (1970)  [the  “1970 
Senate  Hearings”). 
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therefore  should  not  be  permitted  to 
state  its  position  when  it  maximizes  its 
tactical  advantage  and  to  remain  silent 
when  it  does  not.  Such  complete 
discretion  increases  the  likelihood  for 
hasty,  ill-considered  decision-making  by 
security  holders  and  the  possibility  for 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  by  a  subject  company 
and  others.  It  is  also  inconsistent  with 
the  neutrality  between  bidders  and 
subject  companies  sought  to  be 
achieved  by  the  Williams  Act. 

The  Commission  believes  that  the  ten 
business  day  period  will  provide  the 
subject  company  with  sufficient  time  to 
consider,  analyze  and  formulate  a 
position  with  respect  to  the  tender  offer. 
Since  Rule  14e-l(a)  requires  a  third- 
party  tender  offer  to  remain  open  for 
twenty  business  days,  the  subject 
company  has  an  effective  opportunity  to 
furnish  “any  information  at  its  disposal 
pertinent  to  the  merits  of  the  offer  before 
security  holders  are  required  to  respond 
to  it.” 40  Moreover,  since  Rule  14d— 7(a)(1) 
allows  security  holders  to  withdraw 
their  securities  until  the  expiration  of 
fifteen  business  days  from  the  date  the 
tender  offer  commences,  security 
holders  will  have  at  least  five  business 
days  to  reconsider  their  decision  to 
deposit  their  securities  in  light  of  the 
information  provided  to  them  by  the 
subject  company.  The  Commission 
believes  that  the  statement  of  the 
subject  company’s  position  within  ten 
business  days  of  commencement 
together  with  a  twenty  business  day 
minimum  period  will  “Avoid  tipping  the 
balance  of  regulation  either  in  favor  of 
(the  subject  company]  or  in  favor  of  the 
person  making  the  takeover  bid.” 41 

III.  Certain  Findings 

In  publishing  the  February  proposals, 
the  Commission  specifically  invited 
comments  with  respect  to:  (1)  whether 
the  costs  imposed  on  bidders,  subject 
companies  and/or  others  by  the 
proposals  would  outweigh  their  benefits 
to  investors  and  the  public  interest;  and 
(2)  whether  any  proposed  rule  or  the 
proposed  schedule,  if  adopted,  would 
have  an  adverse  effect  on  competition  or 
would  impose  a  burden  on  competition 
or  would  impose  a  burden  on 
competition  which  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 


••“By  reason  of  the  special  relationship  between 
them,  shareholders  are  likely  to  rely  heavily  upon 
the  representations  of  corporate  insiders  when  the 
shareholders  find  themselves  in  the  midst  of  a  battle 
for  control.”  Chris  Craft  Industries,  Inc.  v.  Piper 
Aircraft  Corp.,  480  F.2d  341.  364-65  (2d  Cir.  1973), 
Cert,  denied,  414  U.S.  910  (1973). 

^Hearings  on  S.  510  Before  the  Subcomm.  on 
Securities  of  the  Senate  Comm,  on  Banking  and 
Currency,  90th  Cong.,  1st  Sess.  19  (1967). 

4,S.  Rep.  No.  550, 90th  Cong.,  1st  Sess.  3  (1967). 


The  comment  letters  did  not  provide 
any  significant  basis  for  concluding  that 
the  implementation  of  the  Commission’s 
statutory  mandate  in  the  manner 
proposed  would  be  outweighed  by  such 
possible  additional  costs.  Accordingly, 
the  Commission  finds  that  the  costs 
imposed  on  bidders,  subject  companies 
and  others  by  the  rules  and  schedule 
published  herein  are  not  unreasonable 
and  are  far  outweighed  by  the  benefits 
which  will  accrue  to  investors. 

As  required  by  section  23(a)(2)  of  the 
Exchange  Act,  the  Commission  has 
specifically  considered  the  impact  which 
the  rules  and  schedule  published  herein 
will  have  on  competition.  The 
Commission  finds  that  compliance  with 
the  rules  and  schedule  will  not  impose 
any  significant  burden  on  competition. 

In  any  event,  the  Commission  has 
determined  that  any  possible 
competitive  burden  will  be  outweighed 
by,  and  is  necessary  and  appropriate  to 
achieve,  the  benefits  of  the  rules  and 
schedule  to  investors. 

IV.  Operation  of  Rules  and  .Schedule, 
Effective  Date 

The  rules  and  schedule  published 
herein  are  not  applicable  to  any  tender 
offer  which  has  been  published  or  sent 
or  given  to  security  holders  prior  to  their 
effective  date.  The  rules  and  schedule 
will  become  effective  January  7, 1980. 

No  person  is  relieved  from  such  person’s 
present  obligations  under  other 
provisions  of  the  Federal  securities  laws 
pending  the  effective  date  of  the  rules 
and  schedule. 

V.  Text  of  Adopted  Rules  and  Schedule 

The  text  of  the  rules  and  schedule  is 
set  forth  below. 

Text  of  Rules 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

I.  Section  230.434b  of  17  CFR  Part  230 
is  amended  to  read  as  follows: 

§  230.434b  Additional  information 
required  to  be  included  in  prospectuses 
relating  to  tender  offers. 

Notwithstanding  the  provisions  of  any 
form  for  the  registration  of  securities 
under  the  Act,  any  prospectus  relating  to 
securities  to  be  offered  in  connection 
with  a  tender  offer  for,  or  a  request  or 
invitation  for  tenders  of,  securities 
which  is  subject  to  secton  14(d)  of  the 
Securities  Exchange  Act  of  1934  shall 
include  all  of  the  information,  not 
otherwise  required  to  be  included 
therein,  required  by  §  240.14d-6(e)(l)  of 
this  chapter  to  be  included  in  all  such 
tender  offers,  requests  or  invitations, 
published  or  sent  or  given  to  the  holders 
of  such  securities. 
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PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

II.  Section  240.13d-101  of  17  CFR  Part 
240  is  amended  by  revising  Instruction  B 
to  read  as  follows: 

§  240.l3d-101  Schedule  1 3D— Information 
to  be  included  In  statements  filed  pursuant 
to  §  240.13d-1(a)  and  amendments  thereto 
filed  pursuant  to  §  240.13d-2(a). 

***** 

B.  Information  contained  in  exhibits  to  the 
statement  may  be  incorporated  by  reference 
in  answer  or  partial  answer  to  any  item  or 
sub-item  of  the  statement  unless  it  would 
render  such  answer  misleading,  incomplete, 
unclear  or  confusing,  Material  incorporated 
by  reference  shall  be  clearly  identified  in  the 
reference  by  page,  paragraph,  caption  or 
otherwise.  An  express  statement  that  the 
specified  matter  is  incorporated  by  reference 
shall  be  made  at  the  particular  place  in  the 
statement  where  the  information  is  required. 
A  copy  of  any  information  or  a  copy  of  the 
pertinent  pages  of  a  document  containing 
such  information  which  is  incorporated  by 
reference  shall  be  submitted  with  this 
statement  as  an  exhibit  and  shall  be  deemed 
to  be  filed  with  the  Commission  for  all 
purposes  of  the  Act. 

***** 

III.  Sections  240.14d-l  through 
240.14d-101  (Regulation  14D)  of  17  CFR 
Part  240  are  revised  as  follows: 

Regulation  14D 

§240.14d-1  Scope  of  and  definitions 
applicable  to  Regulations  14D  and  14E. 

(a)  Scope.  Regulation  14D  (§§  240.14d- 
1  through  240.14d-101)  shall  apply  to 
any  tender  offer  which  is  subject  to 
section  14(d)(1)  of  the  Act,  including,  but 
not  limited  to,  any  tender  offer  for 
securities  of  a  class  described  in  that 
section  which  is  made  by  an  affiliate  of 
the  issuer  of  such  class.  Regulation  14E 
(§§  240.14e-l  and  240.14e-2)  shall  apply 
to  any  tender  offer  for  securities  (other 
than  exempted  securities)  unless 
otherwise  noted  therein. 

(b)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in 
Regulation  14D  and  Regulation  14E  have 
the  same  meaning  as  in  the  Act  and  in 
Rule  12b-2  (§  240.12b-2)  promulgated 
thereunder.  In  addition,  for  purposes  of 
sections  14(d)  and  14(e)  of  the  Act  and 
Regulations  14D  and  14E,  the  following 
definitions  apply: 

(1)  The  term  “bidder"  means  any 
person  who  makes  a  tender  offer  or  on 
whose  behalf  a  tender  offer  is  made: 
Provided,  however,  That  the  term  does 
not  include  an  issuer  which  makes  a 
tender  offer  for  securities  of  any  class  of 
which  it  is  the  issuer; 

(2)  The  term  “subject  company” 
means  any  issuer  of  securities  which  are 


sought  by  a  bidder  pursuant  to  a  tender 
offer; 

(3)  The  term  “security  holders”  means 
holders  of  record  and  beneficial  owners 
of  securities  which  are  the  subject  of  a 
tender  offer; 

(4)  The  term  “beneficial  owner"  shall 
have  the  same  meaning  as  that  set  forth 
in  Rule  13d-3:  Provided,  however,  That, 
except  with  respect  to  Rule  14d-3,  Rule 
14d— 9(d)  and  Item  6  of  Schedule  14D-1, 
the  term  shall  not  include  a  person  who 
does  not  have  or  share  investment 
power  or  who  is  deemed  to  be  a 
beneficial  owner  by  virtue  of  Rule  13d- 
3(d)(1)  (§  240.13d— 3(d)(1)); 

(5)  The  term  “tender  offer  material” 
means: 

(i)  The  bidder’s  formal  offer,  including 
all  the  material  terms  and  conditions  of 
the  tender  offer  and  all  amendments 
thereto; 

(ii)  The  related  transmittal  letter 
(whereby  securities  of  the  subject 
company  which  are  sought  in  the  tender 
offer  may  be  transmitted  to  the  bidder  or 
its  depositary)  and  all  amendments 
thereto;  and 

(iii)  Press  releases,  advertisements, 
letters  and  other  documents  published 
by  the  bidder  or  sent  or  given  by  the 
bidder  to  security  holders  which, 
directly  or  indirectly,  solicit,  invite  or 
request  tenders  of  the  securities  being 
sought  in  the  tender  offer; 

(6)  The  term  “executive  officer” 
means  the  president,  secretary, 
treasurer,  any  vice  president  in  charge 
of  a  principal  business  function  (such  as 
sales,  administration  or  finance)  or  any 
other  person  who  performs  similar 
policy  making  functions  for  a 
corporation; 

(7)  The  term  “business  day"  means 
any  day,  other  than  Saturday,  Sunday  or 
a  federal  holiday,  and  shall  consist  of 
the  time  period  from  12:01  a.m.  through 
12:00  midnight  Eastern  time.  In 
computing  any  time  period  under  section 
14(d)(5)  or  section  14(d)(6)  of  the  Act  or 
under  Regulation  14D  or  Regulation  14E, 
the  date  of  the  event  which  begins  the 
running  of  such  time  period  shall  be 
included  except  that  if  such  event 
occurs  on  other  than  a  business  day 
such  period  shall  begin  to  run  on  and 
shall  include  the  first  business  day 
thereafter;  and 

(8)  The  term  “security  position  listing" 
means,  with  respect  to  securities  of  any 
issuer  held  by  a  registered  clearing 
agency  in  the  name  of  the  clearing 
agency  or  its  nominee,  a  list  of  those 
participants  in  the  clearing  agency  on 
whose  behalf  the  clearing  agency  holds 
the  issuer’s  securities  and  of  the 
participants’  respective  positions  in  such 
securities  as  of  a  specified  date. 


§  240. 1 4d-2  Date  of  commencement  of  a 
tender  offer. 

(a)  Commencement.  A  tender  offer 
shall  commence  for  the  purposes  of 
section  14(d)  of  the  Act  and  the  rules 
promulgated  thereunder  at  12:01  a.m.  on 
the  date  when  the  first  of  the  following 
events  occurs: 

(1)  The  long  form  publication  of  the 
tender  offer  is  first  published  by  the 
bidder  pursuant  to  Rule  14d-4  (a)(1) 

(§  240.14d— 4(a)(1)); 

(2)  The  summary  advertisement  of  the 
tender  offer  is  first  published  by  the 
bidder  pursuant  to  Rule  14d-4  (a)(2) 

(§  240.14d— 4(a)(2)); 

(3)  The  summary  advertisement  or  the 
long  form  publication  of  the  tender  offer 
is  first  published  by  the  bidder  pursuant 
to  Rule  14d— 4(a)(3)  (§  240.14d— 4(a)(3)); 

(4)  Definitive  copies  of  a  tender  offer, 
in  which  the  consideration  offered  by 
the  bidder  consists  of  securities 
registered  pursuant  to  the  Securities  Act 
of  1933,  are  first  published  or  sent  or 
given  by  the  bidder  to  security  holders; 
or 

(5)  The  tender  offer  is  first  published 
or  sent  or  given  to  security  holders  by 
the  bidder  by  any  means  not  otherwise 
referred  to  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section. 

(b)  Public  announcement.  A  public 
announcement  by  a  bidder  through  a 
press  release,  newspaper  advertisement 
or  public  statement  which  includes  the 
information  in  paragraph  (c)  of  this 
section  with  respect  to  a  tender  offer  in 
which  the  consideration  consists  solely 
of  cash  and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  of  1933  shall  be  deemed 
to  constitute  the  commencement  of  a 
tender  offer  under  paragraph  (a)(5)  of 
this  section  except  that  such  tender  offer 
shall  not  be  deemed  to  be  first  published 
or  sent  or  given  to  security  holders  by 
the  bidder  under  paragraph  (a)(5)  of  this 
section  on  the  date  of  such  public 
announcement  if  within  five  business 
days  of  such  public  announcement,  the 
bidder  either: 

(1)  Makes  a  subsequent  public 
announcement  stating  that  the  bidder 
has  determined  not  to  continue  with 
such  tender  offer,  in  which  event 
paragraph  (a)(5)  of  this  section  shall  not 
apply  to  the  initial  public 
announcement;  or 

(2)  Complies  with  Rule  14d-3(a) 

(§  240.14d-3(a))  and  contemporaneously 
disseminates  the  disclosure  required  by 
Rule  14d-6  (§  240.14d-6)  to  security 
holders  pursuant  to  Rule  14d-4 
(§  240.14d-4)  or  otherwise  in  which 
event: 

(i)  The  date  of  commencement  of  such 
tender  offer  under  paragraph  (a)  of  this 
section  will  be  determined  by  the  date 
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the  information  required  by  Rule  14d-6 
is  first  published  or  sent  or  given  to 
security  holders  pursuant  to  Rule  14d-4 
or  otherwise;  and 

(ii)  Notwithstanding  paragraph 

(b)(2)(i)  of  this  section,  section  14(d)(7) 
of  the  Act  shall  be  deemed  to  apply  to 
such  tender  offer  from  the  date  of  such 
public  announcement. 

(c)  Information.  The  information 
referred  to  in  paragraph  (b)  of  this 
section  is  as  follows: 

(1)  The  identity  of  the  bidder; 

(2)  The  identity  of  the  subject 
company;  and 

(3)  The  amount  and  class  of  securities 
being  sought  and  the  price  or  range  of 
prices  being  offered  therefor. 

(d)  Announcements  not  resulting  in 
commencement.  A  public  announcement 
by  a  bidder  through  a  press  release, 
newspaper  advertisement  or  public 
statement  which  only  discloses  the 
information  in  paragraphs  (d)(1)  through 
(d)(3)  of  this  section  concerning  a  tender 
offer  in  which  the  consideration  consists 
solely  of  cash  and/or  securities  exempt 
from  registration  under  section  3  of  the 
Securities  Act  of  1933  shall  not  be 
deemed  to  constitute  the  commencement 
of  a  tender  offer  under  paragraph  (a)(5) 
of  this  section. 

(1)  The  identity  of  the  bidder; 

(2)  The  identity  of  the  subject 
company;  and 

(3)  A  statement  that  the  bidder 
intends  to  make  a  tender  offer  in  the 
future  for  a  class  of  equity  securities  of 
the  subject  company  which  statement 
does  not  specify  the  amount  of  securities 
.of  such  class  to  be  sought  or  the 
consideration  to  be  offered  therefor. 

(e)  Announcement  made  pursuant  to 
Rule  135.  A  public  announcement  by  a 
bidder  through  a  press  release, 
newspaper  advertisement  or  public 
statement  which  discloses  only  the 
information  in  Rule  135(a)(4) 

(§  230.135(a)(4))  concerning  a  tender 
offer  in  which  the  consideration  consists 
solely  or  in  part  of  securities  to  be 
registered  under  the  Securities  Act  of 
1933  shall  not  be  deemed  to  constitute 
the  commencement  of  a  tender  offer 
under  paragraph  (a)(5)  of  this  section: 
Provided,  That  such  bidder  files  a 
registration  statement  with.respect  to 
such  securities  promptly  after  such 
public  announcement. 

§  240.14d-3  Filing  and  transmission  of 
tender  offer  statement. 

(a)  Filing  and  transmittal.  No  bidder 
shall  make  a  tender  offer  if,  after 
consummation  thereof,  such  bidder 
would  be  the  beneficial  owner  of  more 
than  5  percent  of  the  class  of  the  subject 
company’s  securities  for  which  the 
tender  offer  is  made,  unless  as  soon  as 


practicable  bn  the  date  of  the 
commencement  of  the  tender  offer  such 
bidder: 

(1)  Files  with  the  Commission  ten 
copies  of  a  Tender  Offer  Statement  on 
Schedule  14D-1  (§  240.14d-100), 
including  all  exhibits  thereto; 

(2)  Hand  delivers  a  copy  of  such 
Schedule  14EM,  including  all  exhibits 
thereto: 

(i)  To  the  subject  company  at  its 
principal  executive  office;  and 

(ii)  To  any  other  bidder,  which  has 
filed  a  Schedule  14D-1  with  the 
Commission  relating  to  a  tender  offer 
which  has  not  yet  terminated  for  the 
same  class  of  securities  of  the  subject 
company,  at  such  bidder’s  principal 
executive  office  or  at  the  address  of  the 
person  authorized  to  receive  notices  and 
communications  (which  is  disclosed  on 
the  cover  sheet  of  such  other  bidder’s 
Schedule  14D-1); 

(3)  Gives  telephonic  notice  of  the 
information  required  by  Rule  14d— 6(e)(2) 
(i)  and  (ii)  (§  240.14d-6(e)(2)  (i)  and  (ii)) 
and  mails  by  means  of  first  class  mail  a 
copy  of  such  Schedule  14D-1,  including 
all  exhibits  thereto: 

(i)  To  each  national  securities 
exchange  where  such  class  of  the 
subject  company's  securities  is 
registered  and  listed  for  trading  (which 
may  be  based  upon  information 
contained  in  the  subject  company's  most 
recent  Annual  Report  on  Form  10-K 

(§  249.310)  filed  with  the  Commission 
unless  the  bidder  has  reason  to  believe 
that  such  information  is  not  current) 
which  telephonic  notice  shall  be  made 
when  practicable  prior  to  the  opening  of 
each  such  exchange;  and 

(ii)  To  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD”)  if  such 
class  of  the  subject  company’s  securities 
is  authorized  for  quotation  in  the 
NASDAQ  interdealer  quotation  system. 

(b)  Additional  materials.  The  bidder 
shall  file  with  the  Commission  ten 
copies  of  any  additional  tender  offer 
materials  as  an  exhibit  to  the  Schedule 
14D-1  required  by  this  section,  and  if  a 
material  change  occurs  in  the 
information  set  forth  in  such  Schedule 
14D-1,  ten  copies  of  an  amendment  to  . 
Schedule  14D-1  (each  of  which  shall 
include  all  exhibits  other  than  those 
required  by  Item  11(a)  of  Schedule  14D- 
1)  disclosing  such  change  and  shall  send 
a  copy  of  such  additional  tender  offer 
material  or  such  amendment  to  the 
subject  company  and  to  any  exchange 
and/or  the  NASD,  as  required  by 
paragraph  (a)  of  this  section,  promptly 
but  not  later  than  the  date  such 
additional  tender  offer  material  or  such 
change  is  first  published  or  sent  or  given 
to  security  holders. 


(c)  Certain  announcements. 
Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  if  the 
additional  tender  offer  material  or  an 
amendment  to  Schedule  14d-l  discloses 
only  the  number  of  shares  deposited  to 
date,  and/or  announces  an  extension  of 
the  time  during  which  shares  may  be 
tendered,  then  the  bidder  may  file  such 
tender  offer  material  or  amendment  and 
send  a  copy  of  such  tender  offer 
material  or  amendment  to  the  subject 
company,  any  exchange  and/or  the 
NASD,  as  required  by  paragraph  (a)  of 
this  section,  promptly  after  the  date  such 
tender  offer  material  is  first  published  or 
sent  or  given  to  security  holders. 

§  240.14d-4  Dissemination  of  certain 
tender  offers. 

(a)  Materials  deemed  published  or 
sent  or  given.  A  tender  offer  in  which 
the  consideration  consists  solely  of  cash 
and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  of  1933  shall  be  deemed 
“published  or  sent  or  given  to  security 
holders”  within  the  meaning  of  section 
14(d)(1)  of  the  Act  if  the  bidder  complies 
with  all  of  the  requirements  of  any  one 
of  the  following  sub-paragraphs: 
Provided,  however,  That  any  such 
tender  offers  may  be  published  or  sent 
or  given  to  security  holders  by  other 
methods,  but  with  respect  to  summary 
publication,  and  the  use  of  stockholder 
lists  and  security  position  listings 
pursuant  to  Rule  14d-5,  paragraphs 
(a)(2)  and  (a)(3)  of  this  section  are 
exclusive. 

(1)  Long-form  publication.  The  bidder 
makes  adequate  publication  in  a 
newspaper  or  newspapers  of  long-form 
publication  of  the  tender  offer. 

(2)  Summary  publication,  (i)  If  the 
tender  offer  is  not  subject  to  Rule  13e-3 
(§  240.13e-3).  the  bidder  makes 
adequate  publication  in  a  newspaper  or 
newspapers  of  a  summary 
advertisement  of  the  tender  offer;  and 

(ii)  Mails  by  first  class  mail  or 
otherwise  furnishes  with  reasonable 
promptness  the  bidder’s  tender  offer 
materials  to  any  security  holder  who 
requests  such  tender  offer  materials 
pursuant  to  the  summary  advertisement 
or  otherwise. 

(3)  Use  of  stockholder  lists  and 
security  position  listings.  Any  bidder 
using  stockholder  lists  and  security 
position  listings  pursuant  to  Rule  14d-5 
shall  comply  with  paragraphs  (a)(1)  or 
(a)(2)  of  this  section  on  or  prior  to  the 
date  of  the  bidder’s  request  for  such  lists 
or  listing  pursuant  to  Rule  14d-5(a). 

(b)  Adequate  publication.  Depending 
on  the  facts  and  circumstances  involved, 
adequate  publication  of  a  tender  offer 
pursuant  to  this  section  may  require 
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publication  in  a  newspaper  with  a 
national  circulation  or  may  only  require 
publication  in  a  newspaper  with 
metropolitan  or  regional  circulation  or 
may  require  publication  in  a 
combination  thereof:  Provided,  however. 
That  publication  in  all  editions  of  a 
daily  newspaper  with  a  national 
circulation  shall  be  deemed  to  constitute 
adequate  publication. 

(c)  Publication  of  changes.  If  a  tender 
offer  has  been  published  or  sent  or  given 
to  security  holders  by  one  or  more  of  the 
methods  enumerated  in  paragraph  (a)  of 
this  section,  a  material  change  in  the 
information  published  or  sent  or  given  to 
security  holders  shall  be  promptly 
disseminated  to  security  holders  in  a 
nianner  reasonably  designed  to  inform 
security  holders  of  such  change: 
Provided,  however,  That  if  the  bidder 
has  elected  pursuant  to  rule  14d-5  (f)(1) 
of  this  section  to  require  the  subject 
company  to  disseminate  amendments 
disclosing  material  changes  to  the 
tender  offer  materials  pursuant  to  Rule 
14d-5,  the  bidder  shall  disseminate 
material  changes  in  the  information 
published  or  sent  or  given  to  security 
holders  at  least  pursuant  to  Rule  14d-5. 

§  240.14d-5  Dissemination  of  certain 
tender  offers  by  the  use  of  stockholder 
lists  and  security  position  listings. 

(a)  Obligations  of  the  subject 
company.  Upon  receipt  by  a  subject 
company  at  its  principal  executive 
offices  of  a  bidder's  written  request, 
meeting  the  requirements  of  paragraph 
(e)  of  this  section,  the  subject  company 
shall  comply  with  the  following  sub- 
paragraphs. 

(1)  The  subject  company  shall  notify 
promptly  transfer  agents  and  any  other 
person  who  will  assist  the  subject 
company  in  complying  with  the 
requirements  of  this  section  of  the 
receipt  by  the  subject  company  of  a 
request  by  a  bidder  pursuant  to  this 
section. 

(2)  The  subject  company  shall 
promptly  ascertain  whether  the  most 
recently  prepared  stockholder  list, 
written  or  otherwise,  within  the  access 
of  the  subject  company  was  prepared  as 
of  a  date  earlier  than  ten  business  days 
before  the  date  of  the  bidder's  request 
and.  if  so,  the  subject  company  shall 
promptly  prepare  or  cause  to  be 
prepared  a  stockholder  list  as  of  the 
most  recent  practicable  date  which  shall 
not  be  more  than  ten  business  days 
before  the  date  of  the  bidder's  request. 

(3)  The  subject  company  shall  make 
an  election  to  comply  and  shall  comply 
with  all  of  the  provisions  of  either 
paragraph  (b)  or  paragraph  (c)  of  this 
section.  The  subject  company’s  election 
once  made  shall  not  be  modified  or 


revoked  during  the  bidder’s  tender  offer 
and  extensions  thereof. 

(4)  No  later  than  the  second  business 
day  after  the  date  of  the  bidder’s 
request,  the  subject  company  shall 
orally  notify  the  bidder,  which 
notification  shall  be  confirmed  in 
writing,  of  the  subject  company's 
election  made  pursuant  to  paragraph 
(a)(3)  of  this  section.  Such  notification 
shall  indicate  (i)  the  approximate 
number  of  security  holders  of  the  class 
of  securities  being  sought  by  the  bidder 
and,  (ii)  if  the  subject  company  elects  to 
comply  with  paragraph  (b)  of  this 
section,  appropriate  information 
concerning  the  location  for  delivery  of 
the  bidder’s  tender  offer  materials  and 
the  approximate  direct  costs  incidental 
to  the  mailing  to  security  holders  of  the 
bidder's  tender  offer  materials  computed 
in  accordance  with  paragraph  (g)(2)  of 
this  section. 

(b)  Mailing  of  tender  offer  materials 
by  the  subject  company.  A  subject 
company  which  elects  pursuant  to 
paragraph  (a)(3)  of  this  section  to 
comply  with  the  provisions  of  this 
paragraph  shall  perform  the  acts 
prescribed  by  the  following 
subparagraphs. 

(1)  The  subject  company  shall 
promptly  contact  each  participant 
named  on  the  most  recent  security 
position  listing  of  any  clearing  agency 
within  the  access  of  the  subject 
company  and  make  inquiry  of  each  such 
participant  as  to  the  approximate 
number  of  beneficial  owners  of  the 
subject  company  securities  being  sought 
in  the  tender  offer  held  by  each  such 
participant. 

(2)  No  later  than  the  third  business 
day  after  delivery  of  the  bidder’s  tender 
offer  materials  pursuant  to  paragraph 
(g)(1)  of  this  section,  the  subject 
company  shall  begin  to  mail  or  cause  to 
be  mailed  by  means  of  first  class  mail,  a 
copy  of  the  bidder’s  tender  offer 
materials  to  each  person  whose  name 
appears  as  a  record  holder  of  the  class 
of  securities  for  which  the  offer  is  made 
on  the  most  recent  stockholder  list 
referred  to  in  paragraph  (a)(2)  of  this 
section.  The  subject  company  shall  use 
its  best  efforts  to  complete  the  mailing  in 
a  timely  manner  but  in  no  event  shall 
such  mailing  be  completed  in  a 
substantially  greater  period  of  time  than 
the  subject  company  would  complete  a 
mailing  to  security  holders  of  its  own 
materials  relating  to  the  tender  offer. 

(3)  No  later  than  the  third  business 
day  after  the  delivery  of  the  bidder’s 
tender  offer  materials  pursuant  to 
paragraph  (g)(1)  of  this  section,  the 
subject  company  shall  begin  to  transmit 
or  cause  to  be  transmitted  a  sufficient 
number  of  sets  of  the  bidder’s  tender 


offer  materials  to  the  participants 
named  on  the  security  position  listings 
described  in  paragraph  (b)(1)  of  this 
section.  The  subject  company  shall  use 
its  best  efforts  to  complete  the 
transmittal  in  a  timely  manner  but  in  no 
event  shall  such  transmittal  be 
completed  in  a  substantially  greater 
period  of  time  than  the  subject  company 
would  complete  a  transmittal  to  such 
participants  pursuant  to  security 
position  listings  of  clearing  agencies  of 
its  own  material  relating  to  the  tender 
offer. 

(4)  The  subject  company  shall 
promptly  give  oral  notification  to  the 
bidder,  which  notification  shall  be 
confirmed  in  writing,  of  the 
commencement  of  the  mailing  pursuant 
to  paragraph  (b)(2)  of  this  section  and  of 
the  transmittal  pursuant  to  paragraph 
(b)(3)  of  this  section. 

(5)  During  the  tender  offer  and  any 
extension  thereof  the  subject  company 
shall  use  reasonable  efforts  to  update 
the  stockholder  list  and  shall  mail  or 
cause  to  be  mailed  promptly  following 
each  update  a  copy  of  the  bidder’s 
tender  offer  materials  (to  the  extent 
sufficient  sets  of  such  materials  have 
been  furnished  by  the  bidder)  to  each 
person  who  has  become  a  record  holder 
since  the  later  of  (i)  the  date  of 
preparation  of  the  most  recent 
stockholder  list  referred  to  in  paragraph 
(a)(2)  of  this  section  or  (ii)  the  last 
preceding  update. 

(6)  If  the  bidder  has  elected  pursuant 
to  paragraph  (f)(1)  of  this  section  to 
require  the  subject  company  to 
disseminate  amendments  disclosing 
material  changes  to  the  tender  offer 
materials  pursuant  to  this  section,  the 
subject  company,  promptly  following 
delivery  of  each  such  amendment,  shall 
mail  or  cause  to  be  mailed  a  copy  of 
each  such  amendment  to  each  record 
holder  whose  name  appears  on  the 
shareholder  list  described  in  paragraphs 
(a)(2)  and  (b)(5)  of  this  section  and  shall 
transmit  or  cause  to  be  transmitted 
sufficient  copies  of  such  amendment  to 
each  participant  named  on  security 
position  listings  who  received  sets  of  the 
bidder’s  tender  offer  materials  pursuant 
to  paragraph  (b)(3)  of  this  section. 

(7)  The  subject  company  shall  not 
include  any  communication  other  than 
the  bidder’s  tender  offer  materials  or 
amendments  thereto  in  the  envelopes  or 
other  containers  furnished  by  the 
bidder. 

.  (8)  Promptly  following  the  termination 

of  the  tender  offer,  the  subject  company 
shall  reimburse  the  bidder  the  excess,  if 
any,  of -the  amounts  advanced  pursuant 
to  paragraph  (f)(3)(iii)  over  the  direct 
costs  incidental  to  compliance  by  the 
subject  company  and  its  agents  in 
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performing  the  acts  required  by  this 
section  computed  in  accordance  with 
paragraph  (g)(2)  of  this  section. 

(c)  Delivery  of  stockholder  lists  and 
security  position  listings.  A  subject 
company  which  elects  pursuant  to 
paragraph  (a)(3)  of  this  section  to 
comply  with  the  provisions  of  this 
paragraph  shall  perform  the  acts 
prescribed  by  the  following 
subparagraphs. 

(1)  No  later  than  the  third  business 
day  after  the  date  of  the  bidder’s 
request,  the  subject  company  shall 
furnish  to  the  bidder  at  the  subject 
company’s  principal  executive  office  a 
copy  of  the  names  and  addresses  of  the 
record  holders  on  the  most  recent 
stockholder  list  referred  to  in  paragraph 
(a)(2)  of  this  section  and  a  copy  of  the 
names  and  addresses  of  participants 
identified  on  the  most  recent  security 
position  listing  of  any  clearing  agency 
which  is  within  the  access  of  the  subject 
company. 

(2)  If  the  bidder  has  elected  pursuant 
to  paragraph  (f)(1)  of  this  section  to 
require  the  subject  company  to 
disseminate  amendments  disclosing 
material  changes  to  the  tender  offer 
materials,  the  subject  company  shall 
update  the  stockholder  list  by  furnishing 
the  bidder  with  the  name  and  address  of 
each  record  holder  named  on  the 
stockholder  list,  and  not  previously 
furnished  to  the  bidder,  promptly  after 
such  information  becomes  available  to 
the  subject  company  during  the  tender 
offer  and  any  extensions  thereof. 

(d)  Liability  of  subject  company  and 
others.  Neither  the  subject  company  nor 
any  affiliate  or  agent  of  the  subject 
company  nor  any  clearing  agency  shall 
be: 

(1)  Deemed  to  have  made  a 
solicitation  or  recommendation 
respecting  the  tender  offer  within  the 
meaning  of  section  14(d)(4)  based  solely 
upon  the  compliance  or  noncompliance 
by  the  subject  company  or  any  affiliate 
or  agent  of  the  subject  company  with 
one  or  more  requirements  of  this  section; 

(2)  Liable  under  any  provision  of  the 
Federal  securities  laws  to  the  bidder  or 
to  any  security  holder  based  solely  upon 
the  inaccuracy  of  the  current  names  or 
addresses  on  the  stockholder  list  or 
security  position  listing,  unless  such 
inaccuracy  results  from  a  lack  of 
reasonable  care  on  the  part  of  the 
subject  company  or  any  affiliate  or 
agent  of  the  subject  company; 

(3)  Deemed  to  be  an  ’’underwriter" 
within  the  meaning  of  section  (2)(11)  of 
the  Securities  Act  of  1933  for  any 
purpose  of  that  Act  or  any  rule  or 
regulation  promulgated  thereunder 
based  solely  upon  the  compliance  or 
noncompliance  by  the  subject  cqmpany 


or  any  affiliate  or  agent  of  the  subject 
company  with  one  or  more  of  the 
requirements  of  this  section; 

(4)  Liable  under  any  provision  of  the 
Federal  securities  laws  for  the 
disclosure  in  the  bidder’s  tender  offer 
materials,  including  any  amendment 
thereto,  based  solely  upon  the 
compliance  or  noncompliance  by  the 
subject  company  or  any  affiliate  or 
agent  of  the  subject  company  with  one 
or  more  of  the  requirements  of  this 
section. 

(e)  Content  of  the  bidder's  request. 
The  bidder’s  written  request  referred  to 
in  paragraph  (a)  of  this  section  shall 
include  the  following: 

(1)  The  identity  of  the  bidder; 

(2)  The  title  of  the  class  of  securities 
which  is  the  subject  of  the  bidder’s 
tender  offer; 

(3)  A  statement  that  the  bidder  is 
making  a  request  to  the  subject 
company  pursuant  to  paragraph  (a)  of 
this  section  for  the  use  of  the 
stockholder  list  and  security  position 
listings  for  the  purpose  of  disseminating 
a  tender  offer  to  security  holders; 

(4)  A  statement  that  the  bidder  is 
aware  of  and  will  comply  with  the 
provisions  of  paragraph  (f)  of  this 
section; 

(5)  A  statement  as  to  whether  or  not  it 
has  elected  pursuant  to  paragraph  (f)(1) 
of  this  section  to  disseminate 
amendments  disclosing  material 
changes  to  the  tender  offer  materials 
pursuant  to  this  section;  and 

(6)  The  name,  address  and  telephone 
number  of  the  person  whom  the  subject 
company  shall  contact  pursuant  to 
paragraph  (a)(4)  of  this  section. 

(f)  Obligations  of  the  bidder.  Any 
bidder  who  requests  that  a  subject 
company  comply  with  the  provisions  of 
paragraph  (a)  of  this  section  shall 
comply  with  the  following 
subparagraphs. 

(1)  The  bidder  shall  make  an  election 
whether  or  not  to  require  the  subject 
company  to  disseminate  amendments 
disclosing  material  changes  to  the 
tender  offer  materials  pursuant  to  this 
section,  which  election  shall  be  included 
in  the  request  referred  to  in  paragraph 
(a)  of  this  section  and  shall  not  be 
revocable  by  the  bidder  during  the 
tender  offer  and  extensions  thereof. 

(2)  With  respect  to  a  tender  offer  . 
subject  to  section  14(d)(1)  of  the  Act  in 
which  the  consideration  consists  solely 
of  cash  and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  of  1933,  the  bidder  shall 
comply  with  the  requirements  of  Rule 
14d— 4(a)(3). 

(3)  If  the  subject  company  elects  to 
comply  with  paragraph  (b)  of  this 
section, 


(i)  The  bidder  shall  promptly  deliver 
the  tender  offer  materials  after  receipt  of 
the  notification  from  the  subject 
company  as  provided  in  paragraph  (a)(4) 
of  this  section; 

(ii)  The  bidder  shall  promptly  notify 
the  subject  company  of  any  amendment 
to  the  bidder’s  tender  offer  materials 
requiring  compliance  by  the  subject 
company  with  paragraph  (b)(6)  of  this 
section  and  shall  promptly  deliver  such 
amendment  to  the  subject  company 
pursuant  to  paragraph  (g)(1)  of  this 
section: 

(iii)  The  bidder  shall  advance  to  the 
subject  company  an  amount  equal  to  the 
approximate  cost  of  conducting  mailings 
to  security  holders  computed  in 
accordance  with  paragraph  (g)(2)  of  this 
section: 

(iv)  The  bidder  shall  promptly 
reimburse  the  subject  company  for  the 
direct  costs  incidental  to  compliance  by 
the  subject  company  and  its  agents  in 
performing  the  acts  required  by  this 
section  computed  in  accordance  with 
paragraph  (g)(2)  of  this  section  which 
are  in  excess  of  the  amount  advanced 
pursuant  to  paragraph  (f)(2)(iii)  of  this 
section;  and 

(v)  The  bidder  shall  mail  be  means  of 
first  class  mail  or  otherwise  furnish  with 
reasonable  promptness  the  tender  offer 
materials  to  any  security  holder  who 
requests  such  materials. 

(4)  If  the  subject  company  elects  to 
comply  with  paragraph  (c)  of  this 
section. 

(i)  The  bidder  shall  use  the 
stockholder  list  and  security  position 
listings  furnished  to  the  bidder  pursuant 
to  paragraph  (c)  of  this  section 
exclusively  in  the  dissemination  of 
tender  offer  materials  to  security 
holders  in  connection  with  the  bidder's 
tender  offer  and  extensions  thereof; 

(ii)  The  bidder  shall  return  the 
stockholder  lists  and  security  position 
listings  furnished  to  the  bidder  pursuant 
to  paragraph  (c)  of  this  section  promptly 
after  the  termination  of  the  bidder’s 
tender  offer; 

(iii)  The  bidder  shall  accept,  handle 
and  return  the  stockholder  lists  and 
security  position  listings  furnished  to  the 
bidder  pursuant  to  paragraph  (c)  of  this 
section  to  the  subject  company  on  a 
confidential  basis; 

(iv)  The  bidder  shall  not  retain  any 
stockholder  list  or  security  position 
listing  furnished  by  the  subject  company 
pursuant  to  paragraph  (c)  of  this  section, 
or  any  copy  thereof,  nor  retain  any 
information  derived  from  any  such  list 
or  listing  or  copy  thereof  after  the 
termination  of  the  bidder’s  tender  offer; 

(v)  The  bidder  shall  mail  by  means  of 
first  class  mail,  at  its  own  expense,  a 
copy  of  its  tender  offer  materials  to  each 
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person  whose  identity  appears  on  the 
stockholder  list  as  furnished  and 
updated  by  the  subject  company 
pursuant  to  paragraphs  (c)(1)  and  (c)(2) 
of  this  section; 

(vi)  The  bidder  shall  contact  the 
participants  named  on  the  security 
position  listing  of  any  clearing  agency, 
make  inquiry  of  each  participant  as  to 
the  approximate  number  of  sets  of 
tender  offer  materials  required  by  each 
such  participant,  and  furnish,  at  its  own 
expense,  sufficient  sets  of  tender  offer 
materials  and  any  amendment  thereto  to 
each  such  participant  for  subsequent 
transmission  to  the  beneficial  owners  of 
the  securities  being  sought  by  the 
bidder; 

(vii)  The  bidder  shall  mail  by  means 
of  first  class  mail  or  otherwise  furnish 
with  reasonable  promptness  the  tender 
offer  materials  to  any  security  holder 
who  requests  such  materials;  and 

(viii)  The  bidder  shall  promptly 
reimburse  the  subject  company  for 
direct  costs  incidental  to  compliance  by 
the  subject  company  and  its  agents  in 
performing  the  acts  required  by  this 
section  computed  in  accordance  with 
paragraph  (g)(2)  of  this  section. 

(g)  Delivery  of  materials,  computation 
of  direct  costs. 

(1)  Whenever  the  bidder  is  required  to 
deliver  tender  offer  materials  or 
amendments  to  tender  offer  materials, 
the  bidder  shall  deliver  to  the  subject 
company  at  the  location  specified  by  the 
subject  company  in  its  notice  given 
pursuant  to  paragraph  (a)(4)  of  this 
section  a  number  of  sets  of  the  materials 
or  of  the  amendment,  as  the  case  may 
be,  at  least  equal  to  the  approximate 
number  of  security  holders  specified  by 
the  subject  company  in  such  notice, 
together  with  appropriate  envelopes  or 
other  containers  therefor:  Provided, 
however,  That  such  delivery  shall  be 
deemed  not  to  have  been  made  unless 
the  bidder  has  complied  with  paragraph 
(f)(3)(iii)  of  this  section  at  the  time  the 
materials  or  amendments,  as  the  case 
may  be,  are  delivered. 

(2)  The  approximate  direct  cost  of 
mailing  the  bidder’s  tender  offer 
materials  shall  be  computed  by  adding 

(i)  the  direct  cost  incidental  to  the 
mailing  of  the  subject  company’s  last 
annual  report  to  shareholders  (excluding 
employee  time),  less  the  costs  of 
preparation  and  printing  of  the  report, 
and  postage,  plus  (ii)  the  amount  of  first 
class  postage  required  to  mail  the 
bidder’s  tender  offer  materials.  The 
approximate  direct  costs  incidental  to 
the  mailing  of  the  amendments  to  the 
bidder's  tender  offer  materials  shall  be 
computed  by  adding  (iii)  the  estimated 
direct  costs  of  preparing  mailing  labels, 
of  updating  shareholder  lists  and  of 


third  party  handling  charges  plus  (iv)  the 
amount  of  first  class  postage  required  to 
mail  the  bidder’s  amendment.  Direct 
costs  incidental  to  the  mailing  of  the 
bidder’s  tender  offer  materials  and 
amendments  thereto  when  finally 
computed  may  include  all  reasonable 
charges  paid  by  the  subject  company  to 
third  parties  for  supplies  or  services, 
including  costs  attendant  to  preparing 
shareholder  lists,  mailing  labels,  - 
handling  the  bidder’s  materials, 
contacting  participants  named  on 
security  position  listings  and  for 
postage,  but  shall  exclude  indirect  costs, 
such  as  employee  time  which  is  devoted 
to  either  contesting  or  supporting  the 
tender  offer  on  behalf  of  the  subject 
company.  The  final  billing  for  direct 
costs  shall  be  accompanied  by  an 
appropriate  accounting  in  reasonable 
detail. 

§  240.14d-6  Disclosure  requirements  with 
respect  to  tender  offers. 

(a)  Information  required  on  date  of 
commencement. 

(1)  Long-form  publication.  If  a  tender 
offer  is  published  or  sent  or  given  to 
security  holders  on  the  dale  of 
commencement  by  means  of  long-form 
publication  pursuant  to  Rule  14d— 4(a)(1) 
(§  240.14d-4(a)(l)),  such  long-form 
publication  shall  include  the  information 
required  by  paragraph  (e)(1)  of  this 
section. 

(2)  Summary  publication.  If  a  tender 
offer  is  published  or  sent  or  given  to 
security  holders  on  the  date  of 
commencement  by  means  of  summary 
publication  pursuant  to  Rule  14d-4(a)(2) 
(§  240.14d— 4(a)(2)), 

(i)  The  summary  advertisement  shall 
contain  and  shall  be  limited  to,  the 
information  required  by  paragraph  (e)(2) 
of  this  section;  and 

(ii)  The  tender  offer  materials 
furnished  by  the  bidder  upon  the  request 
of  any  security  holder  shall  include  the 
information  required  by  paragraph  (e)(1) 
of  this  section. 

(3)  Use  of  stockholder  lists  and 
security  position  listings.  If  a  tender 
offer  is  published  or  sent  or  given  to 
security  holders  on  the  date  of 
commencement  by  the  use  of 
stockholders  lists  and  security  position 
listings  pursuant  to  Rule  14d— 4(a)(3) 

(§  240.14d-4(a)(3)), 

(i)  Either  (A)  the  summary 
advertisement  shall  contain,  and  shall 
be  limited  to  the  information  required  by 
paragraph  (e)(2)  of  this  section,  or  (B)  if 
long  form  publication  of  the  tender  offer 
is  made,  such  long  form  publication 
shall  include  the  information  required 
by  paragraph  (e)(1)  of  this  section;  and 

(ii)  The  tender  offer  materials 
transmitted  to  security  holders  pursuant 


to  such  lists  and  security  position 
listings  and  furnished  by  the  bidder 
upon  the  request  of  any  security  holder 
shall  include  the  information  required 
by  paragraph  (e)(1)  of  this  section. 

(4)  Other  tender  offers.  If  a  tender 
offer  is  published  or  sent  or  given  to 
security  holders  other  than  pursuant  to 
Rule  14d-4(a)  (§  240.14d-4(a)),  the 
tender  offer  materials  which  are 
published  or  sent  or  given  to  security 
holders  on  the  date  of  commencement  of 
such  offer  shall  include  the  information 
required  by  paragraph  (e)(1)  of  this 
section. 

(b)  Information  required  in  summary 
advertisement  made  after 
commencement.  A  summary 
advertisement  published  subsequent  to 
the  date  of  commencement  of  the  tender 
offer  shall  include  at  least  the 
information  specified  in  paragraphs 
(e)(l)(i)-(iv)  and  (e)(2)(iv)  of  this  section. 

(c)  Information  required  in  other 
tender  offer  materials  published  after 
commencement.  Except  for  summary 
advertisements  described  in  paragraph 
(b)  of  this  section  and  tender  offer 
materials  described  in  paragraphs 
(a)(2)(ii)  and  (a)(3)(H)  of  this  section, 
additional  tender  offer  materials 
published,  sent  or  given  to  security 
holders  subsequent  to  the  date  of 
commencement  shall  include  the 
information  required  by  paragraphs 
(e)(1)  and  may  omit  any  of  the 
information  required  by  paragraphs 
(e)(l)(v)— (viii)  of  this  section  which  has 
been  previously  furnished  by  the  bidder 
in  connection  with  the  tender  offer. 

(d)  Material  changes.  A  material 
change  in  the  information  published  or 
sent  or  given  to  security  holders  shall  be 
promptly  disclosed  to  security  holders  in 
additional  tender  offer  materials. 

(e)  Information  to  be  included. — (1) 
Lont  ?orm  publication  and  tender  offer 
maL  ials.  The  information  required  fo 
be  disclosed  by  paragraphs  (a)(1), 
(a)(2)(H),  (a)(3)(i)(B)  and  (a)(4)  of  this 
section  shall  include  the  following: 

(i)  The  identity  of  the  bidder, 

(ii)  The  identity  of  the  subject 
company; 

(iii)  The  amount  and  class  of  securities 
being  sought  and  the  type  and  amount  of 
consideration  being  offered  therefor; 

(iv)  The  scheduled  expiration  date  of 
the  tender  offer,  whether  the  tender 
offer  may  be  extended  and,  if  go,  the 
procedures  for  extension  of  the  tender 
offer; 

(v)  The  exact  dates  prior  to  which, 
and  after  which,  security  holders  who 
deposit  their  securities  will  have  the 
right  to  withdraw  their  securities 
pursuant  to  section  14(d)(5)  of  the  Act 
and  Rule  14d-7  (§  240.1 4d-7)  and  the 
manner  in  which  shares  will  be 
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accepted  for  payment  and  in  which 
withdrawal  may  be  effected; 

(vi)  If  the  tender  offer  is  for  less  than 
all  the  outstanding  securities  of  a  class 
of  equity  securities  and  the  bidder  is  not 
obligated  to  purchase  all  of  the 
securities  tendered,  the  period  or 
periods,  and  in  the  case  of  the  period 
from  the  commencement  of  the  offer,  the 
date  of  the  expiration  of  such  period 
during  which  the  securities  will  be  taken 
up  pro  rata  pursuant  to  section  14(d)(6) 
of  the  Act  or  Rule  14d-8  (§  240.14d-8), 
and  the  present  intention  or  plan  of  the 
bidder  with  respect  to  the  tender  offer  in 
the  event  of  an  oversubscription  by 
security  holders; 

(vii)  The  disclosure  required  by  Items 

1(c);  2  (with  respect  to  persons  other 
than  the  bidder,  excluding  sub-items  (b) 
and  (d));  3;  4;  5;  6;  7;  8;  and  10  of 
Schedule  14D-1  (§  240.14d-100)  or  a  fair 
and  adequate  summary  thereof; 
Provided,  however,  That  negative 
responses  to  any  such  item  or  sub-item 
or  Schedule  14D-1  (§  240.14d-100)  need 
not  be  included;  and  « 

(viii)  The  disclosure  required  by  Item 
9  of  Schedule  14D-1  or  a  fair  and 
adequate  summary  thereof.  (Under 
normal  circumstances,  summary 
financial  information  equivalent  to  that 
required  by  paragraph  (e)  of  Guide  59  of 
the  Guides  for  Preparation  and  Filing  of 
Registration  Statements  for  the  periods 
covered  by  the  financial  information 
furnished  in  response  to  Item  9  will  be  a 
sufficient  summary.  If  the  information 
required  by  Item  9  is  summarized, 
appropriate  instructions  shall  be 
included  stating  how  complete  financial 
information  can  be  obtained). 

(2)  Summary  publication.  The 
information  required  to  be  disclosed  by 
paragraphs  (a)(2)(i)  and  (a)(3)(i)(A)  of 
this  section  in  a  summary  advertisement 
is  as  follows: 

(i)  The  information  required  by 
paragraphs  (e)(l)(i)  through  (vi)  of  this 
section; 

(ii)  If  the  tender  offer  is  for  less  than 
all  the  outstanding  securities  of  a  class 
of  equity  securities,  a  statement  as  to 
whether  the  purpose  or  one  of  the 
purposes  of  the  tender  offer  is  to  acquire 
or  influence  control  of  the  business  of 
the  subject  company; 

(iii)  A  statement  that  the  information 
required  by  paragraph  (e)(l)(vii)  of  this 
section  is  incorporated  by  reference  into 
the  summary  advertisement; 

(iv)  Appropriate  instructions  as  to 
how  security  holders  may  obtain 
promptly,  at  the  bidder’s  expense,  the 
bidder’s  tender  offer  materials;  and 

(v)  In  a  tender  offer  published  or  sent 
or  given  to  security  holders  by  the  use  of 
stockholder  lists  and  security  position 
listings  pursuant  to  Rule  14d— 4(a)(3) 


(§  240.14d-4(a)(3)),  a  statement  that  a 
request  is  being  made  for  such  lists  and 
listings  and  that  tender  offer  materials 
will  be  mailed  to  record  holders  and  will 
be  furnished  to  brokers,  banks  and 
similar  persons  whose  name  appears  or 
whose  nominee  appears  on  the  list  of 
stockholders  or,  if  applicable,  who  are 
listed  as  participants  in  a  clearing 
agency’s  security  position  listing  for 
subsequent  transmittal  to  beneficial 
owners  of  such  securities. 

(3)  No  transmittal  letter.  Neither  the 
initial  summary  advertisement  nor  any 
subsequent  summary  advertisement 
shall  include  a  transmittal  letter 
(whereby  securities  of  the  subject 
company  which  are  sought  in  the  tender 
offer  may  be  transmitted  to  the  bidder  or 
its  depository)  or  any  amendment 
thereto. 

§  240.l4d-7  Additional  withdrawal  rights. 

(a)  Rights.  In  addition  to  the 
provisions  of  section  14(d)(5)  of  the  Act, 
any  person  who  has  deposited  securities 
pursuant  to  a  tender  offer  has  the  right 
to  withdraw  any  such  securities  during 
the  following  periods: 

(1)  At  any  time  until  the  expiration  of 
fifteen  business  days  from  the  date  of 
commencement  of  such  tender  offer;  and 

(2)  On  the  date  and  until  the 
expiration  of  ten  business  days 
following  the  date  of  commencement  of 
another  bidder’s  tender  offer  other  than 
pursuant  to  Rule  14d-2(b)  for  securities 
of  the  same  class  provided  that  the 
bidder  has  received  notice  or  otherwise 
has  knowledge  of  the  commencement  of 
such  other  tender  offer  and,  Provided 
further,  That  withdrawal  may  only  be 
effected  with  respect  to  securities  which 
have  not  been  accepted  for  payment  in 
the  manner  set  forth  in  the  bidder’s 
tender  offer  prior  to  the  date  such  other 
tender  offer  is  first  published,  sent  or 
given  to  security  holders. 

(b)  Computation  of  time  periods.  The 
time  periods  for  withdrawal  rights 
pursuant  to  this  section  shall  be 
computed  on  a  concurrent,  as  opposed 
to  a  consecutive,  basis. 

(c)  Knowledge  of  competing  offer.  For 
the  purposes  of  this  section,  a  bidder 
shall  be  presumed  to  have  knowledge  of 
another  tender  offer,  as  described  in 
paragraph  (a)(2)  of  this  section,  on  the 
date  such  bidder  receives  a  copy  of  the 
Schedule  14D-1  (§  240.14d-100)  pursuant 
to  Rule  14d-3  (§  240.14d-3)  from  such 
other  bidder. 

(d)  Notice  of  withdrawal.  Notice  of 
withdrawal  pursuant  to  this  section 
shall  be  deemed  to  be  timely  upon  the 
receipt  by  the  bidder’s  depositary  of  a 
written  notice  of  withdrawal  specifying 
the  name(s)  of  the  tendering 
stockholder(s).  the  number  or  amount  of 


the  securities  to  be  withdrawn  and  the 
name(s)  in  which  the  certificate(s)  is 
(are)  registered,  if  different  from  that  of 
the  tendering  security  holder(s).  A 
bidder  may  impose  other  reasonable 
requirements,  including  certificate 
numbers  and  a  signed  request  for 
withdrawal  accompained  by  a  signature 
guarantee,  as  conditions  precedent  to 
the  physical  release  of  withdrawn 
securities. 

§  240.14d-8  Exemption  from  statutory  pro 
rata  requirement. 

The  limited  pro  rata  provisions  of 
section  14(d)(6)  of  the  Act  shall  not 
apply  to  any  tender  offer  for  less  than 
all  the  outstanding  securities  of  the  class 
for  which  the  tender  offer  is  made  to  the 
extent  that  the  bidder  provides  in  the 
tender  offer  materials  disseminated  to 
security  holders  on  the  date  of 
commencement  of  the  tender  offer  that 
in  the  event  more  securities  are 
deposited  during  the  period(s)  described 
in  paragraphs  (a)  and/or  (b)  of  this 
section  than  the  bidder  is  bound  or 
willing  to  accept  for  payment,  all 
securities  deposited  during  such 
period(s)  will  be  accepted  for  payment 
as  nearly  as  practicable  on  a  pro  rata 
basis,  disregarding  fractions,  according 
to  the  number  of  securities  deposited  by 
each  depositor. 

(a)  Any  period  which  exceeds  ten 
days  from  the  date  of  commencement  of 
the  tender  offer. 

(b)  Any  period  which  exceeds  ten 
days  from  the  date  that  notice  of  an 
increase  in  the  consideration  offered  is 
first  published,  sent  or  given  to  security 
holders. 

§  240.14d-9  Solicitation/recommendation 
statements  with  respect  to  certain  tender 
offers. 

(a)  Filing  and  transmittal  of 
recommendation  statement.  No 
solicitation  or  recommendation  to 
security  holders  shall  be  made  by  any 
person  described  in  paragraph  (d)  of  this 
section  with  respect  to  a  tender  offer  for 
such  securities  unless  as  soon  as 
practicable  on  the  date  such  solicitation 
1  or  recommendation  is  first  published  or 
sent  or  given  to  security  holders  such 
person  complies  with  the  following 
subparagraphs. 

(1)  Such  person  shall  file  with  the 
Commission  eight  copies  of  a  Tender 
Offer  Solicitation/Recommendation 
Statement  on  Schedule  14D-9 

(§  240.14d-101),  including  all  exhibits 
thereto;  and 

(2)  If  such  person  is  either  the  subject 
company  or  an  affiliate  of  the  subject 
company, 

(i)  Such  person  shall  hand  deliver  a 
copy  of  the  Schedule  14D-9  to  the  bidder 
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at  its  principal  office  or  at  the  address  of 
the  person  authorized  to  receive  notices 
and  communications  (which  is  set  forth 
on  the  cover  sheet  of  the  bidder’s 
Schedule  14D-1  (§  240.14d-100)  filed 
with  the  Commission;  and 

(ii)  Such  person  shall  give  telephonic 
notice  (which  notice  to  the  extent 
possible  shall  be  given  prior  to  the 
opening  of  the  market)  of  the 
information  required  by  Items  2  and  4(a) 
of  Schedule  14D-9  and  shall  mail  a  copy 
of  the  Schedule  to  each  national 
securities  exchange  where  the  class  of 
securities  is  registered  and  listed  for 
trading  and,  if  the  class  is  authorized  for 
quotation  in  the  NASDAQ  interdealer 
quotation  system,  to  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD”). 

(3)  If  such  person  is  neither  the  subject 
company  nor  an  affiliate  of  the  subject 
company, 

(i)  Such  person  shall  mail  a  copy  of 
the  schedule  to  the  bidder  at  its 
principal  office  or  at  the  address  of  the 
person  authorized  to  receive  notices  and 
communications  (which  is  set  forth  on 
the  cover  sheet  of  the  bidder’s  Schedule 
14D-1  (§  240.14d-100)  filed  with  the 
Commission);  and 

(ii)  Such  person  shall  mail  a  copy  of 
the  Schedule  to  the  subject  company  at 
its  principal  office. 

(b)  Amendments.  If  any  material 
change  occurs  in  the  informaion  set 
forth  in  the  Schedule  14D-9  (§  240.14d- 
101)  required  by  this  section,  the  person 
who  filed  such  Schedule  14D-9  shall: 

(1)  File  with  the  Commission  eight 
copies  of  an  amendment  on  Schedule 
14D-9  (§  240.14d-101)  disclosing  such 
change  promptly,  but  not  later  than  the 
date  such  material  is  first  published, 
sent  or  given  to  security  holders;  and 

(2)  Promptly  deliver  copies  and  give 
notice  of  the  amendment  in  the  same 
manner  as  that  specified  in  paragraph 
(a)(2)  or  paragraph  (a)(3)  of  this  section, 
whichever  is  applicable;  and 

(3)  Promptly  disclose  and  disseminate 
such  change  in  a  manner  reasonably 
designed  to  inform  security  holders  of 
such  change. 

(c)  Information  required  in 
solicitation  or  recommendation.  Any 
solicitation  or  recommendation  to 
holders  of  a  class  of  securities  referred 
to  in  section  14(d)(1)  of  the  Act  with 
respect  to  a  tender  offer  for  such 
securities  shall  include  the  name  of  the 
person  making  such  solicitation  or 
recommendation  and  the  information 
required  by  Items  1,  2.  3(b),  4,  6,  7  and  8 
of  Schedule  14D-9  (§  240.14d-101)  or  a 
fair  and  adequate  summary  thereof: 
Provided,  however.  That  such 
solicitation  or  recommendation  may 
omit  any  of  such  information  previously 


furnished  to  security  holders  of  such 
class  of  securities  by  such  person  with 
respect  to  such  tender  offer. 

(d)  Applicability.  (1)  Except  as  is 
provided  in  paragraphs  (d)(2)  and  (e)  of 
this  section,  this  section  shall  only  apply 
to  the  following  persons: 

(1)  The  subject  company,  any  director, 
officer,  employee,  affiliate  or  subsidiary 
of  the  subject  company; 

(ii)  Any  record  holder  or  beneficial 
owner  of  any  security  issued  by  the 
subject  company,  by  the  bidder,  or  by 
any  affiliate  of  either  the  subject 
company  or  the  bidder;  and 

(iii)  Any  person  who  makes  a 
solicitation  or  recommendation  to 
security  holders  on  behalf  of  any  of  the 
foregoing  or  on  behalf  of  the  bidder 
other  than  by  means  of  a  solicitation  or 
recommendation  to  security  holders 
which  has  been  filed  with  the 
Commission  pursuant  to  this  section  or 
Rule  14d-3  (§  240.14d-3). 

(2)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  this  section  shall  not 
apply  to  the  following  persons: 

(i)  A  bidder  who  has  filed  a  Schedule 
14D-1  {§  240.14d-101)  pursuant  to  Rule 
14d-3  (§  240.14d-3); 

(ii)  Attorneys,  banks,  brokers, 
fiduciaries  or  investment  advisers  who 
are  not  participating  in  a  tender  offer  in 
more  than  a  ministerial  capacity  and 
who  furnish  information  and/or  advice 
regarding  such  tender  offer  to  their 
customers  or  clients  on  the  unsolicited 
request  of  such  customers  or  clients  or 
solely  pursuant  to  a  contract  or  a 
relationship  providing  for  advice  to  the 
customer  or  client  to  whom  the 
information  and/or  advice  is  given. 

(e)  Stop-look-and-listen 
communication.  This  section  shall  not 
apply  to  the  subject  company  with 
respect  to  a  communication  by  the 
subject  company  to  its  security  holders 
which  only: 

(1)  Identifies  the  tender  offer  by  the 
bidder; 

(2)  States  that  such  tender  offer  is 
under  consideration  by  the  subject 
company’s  board  of  directors  and/or 
management; 

(3)  States  that  on  or  before  a  specified 
date  (which  shall  be  no  later  than  10 
business  days  from  the  date  of 
commencement  of  such  tender  offer)  the 
subject  company  will  advise  such 
security  holders  of  (i)  whether  the 
subject  company  recommends 
acceptance  or  rejection  of  such  tender 
offer,  expresses  no  opinion  and  remains 
neutral  toward  such  tender  offer;  or  is 
unable  to  take  a  position  with  respect  to 
such  tender  offer  and  (ii)  the  reason(s) 
for  the  position  taken  by  the  subject 
company  with  respect  to  the  tender  offer 


(including  the  inability  to  take  a 
position);  and 

(4)  Requests  such  security  holders  to 
defer  making  a  determination  whether 
to  accept  or  reject  such  tender  offer  until 
they  have  been  advised  of  the  subject 
company's  position  with  respect  thereto 
pursuant  to  paragraph  (e)(3)  of  this 
section. 

(f)  Statement  of  management’s 
position.  A  statement  by  the  subject 
company’s  of  its  position  with  respect  to 
a  tender  offer  which  is  required  to  be 
published  or  sent  or  given  to  security 
holders  pursuant  to  Rule  14e-2  shall  be 
deemed  to  constitute  a  solicitation  or 
recommendation  within  the  meaning  of 
this  section  and  section  14(d)(4)  of  the 
Act. 

§  240.14d-100  Schedule  14D-1.  Tender 
offer  statement  pursuant  to  section  14(d)(1) 
of  the  Securities  Exchange  Act  of  1934. 
***** 

General  Instructions.  A.  *  *  * 

B.  Information  contained  in  exhibits  to  the 
statement  may  be  incorporated  by  reference 
in  answer  or  partial  answer  to  any  item  or 
sub-item  of  the  statement  unless  it  would 
render  such  answer  misleading,  incomplete, 
unclear  or  confusing.  Material  incorporated 
by  reference  shall  be  clearly  identified  in  the 
reference  by  page,  paragraph,  caption  or 
otherwise.  An  express  statement  that  the 
specified  matter  is  incorporated  by  reference 
shall  be  made  at  the  particular  place  in  the 
statement  where  the  information  is  required. 
A  copy  of  any  information  or  a  copy  of  the 
pertinent  pages  of  a  document  containing 
such  information  which  is  incorporated  by 
reference  shall  be  submitted  with  this 
statement  as  an  exhibit  and  shall  be  deemed 
to  be  filed  with  the  Commission  for  all 
purposes  of  the  Act. 

C.  If  the  statement  is  filed  by  a  partnership, 
limited  partnership,  syndicate  or  other  group, 
the  information  called  for  by  Items  2-7, 
inclusive,  shall  be  given  with  respect  to:  (i) 
each  partner  of  such  partnership;  (ii)  each 
partner  who  is  denominated  as  a  general 
partner  or  who  functions  as  a  general  partner 
of  such  limited  partnership;  (iii)  each  member 
of  such  syndicate  or  group;  and  (iv)  each 
person  controlling  such  partner  or  member.  If 
the  statement  is  Tiled  by  a  corporation,  or  if  a 
person  referred  to  in  (i),  (ii),  (iii)  or  (iv)  of  this 
Instruction  is  a  corporation,  the  information 
called  for  by  the  above  mentioned  items  shall 
be  given  with  respect  to:  (a)  each  executive 
officer  and  director  of  such  corporation;  (b) 
each  person  controlling  such  corporation;  and 
(c)  each  executive  officer  and  director  of  any 
corporation  ultimately  in  control  of  such 
corporation.  A  response  to  an  item  in  the 
statement  is  required  with  respect  to  the 
bidder  and  to  all  other  persons  referred  to  in 
this  instruction  unless  such  item  specifies  to 
the  contrary. 

***** 

Item  6.  Interest  in  Securities  of  the  Subject 
Company 

***** 

Instructions .  1.  *  *  * 
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2.  If  the  information  required  by  Item  6(b) 
of  this  schedule  is  available  to  the  bidder  at 
the  time  this  statement  is  initially  Tiled  with 
the  Commission  pursuant  to  Rule  14d-3(a)(l) 
[§  240.14d— 3(a)(1)],  such  information  should 
be  included  in  such  initial  filing.  However,  if 
such  information  is  not  available  to  the 
bidder  at  the  time  of  such  initial  filing,  it  shall 
be  filed  with  the  Commission  promptly  but  in 
no  event  later  than  two  business  days  after 
the  date  of  such  filing  and,  if  material,  shall 
be  disclosed  in  a  manner  reasonably 
designed  to  inform  security  holders.  The 
procedure  specified  by  this  instruction  is 
provided  for  the  purpose  of  maintaining  the 
confidentiality  of  the  tender  offer  in  order  to 
avoid  possible  misuse  of  inside  information. 
***** 

§  240.14d-101  Schedule  14D-9. 

Securities  and  Exchange  Commission 

Washington.  D.C.  20549 
Schedule  14D-9 

Solicitation/Recommendation  Statement 
Pursuant  to  Section  14(d)(4)  of  the  Securities 
Exchange  Act  of  1934 

(Amendment  No.  — ) 


(Name  of  Subject  Company) 

(Name  of  Person(s)  Filing  Statement) 
(Title  of  Class  of  Securities) 


(CUSIP  Number  of  Class  of  Securities) 

(Name,  address  and  telephone  number  of 
person  authorized  to  receive  notice  and 
communications  on  behalf  of  the  person(s) 
filing  statement) 

Instructions:  Eight  copies  of  this  statement, 
including  all  exhibits,  should  be  filed  with  the 
Commission. 

General  Instructions:  A.  The  item  numbers 
and  captions  of  the  items  shall  be  included 
but  the  text  of  the  items  is  to  be  omitted.  The 
answers  to  the  items  shall  be  so  prepared  as 
to  indicate  clearly  the  coverage  of  the  items 
without  referring  to  the  text  of  the  items. 
Answer  every  item.  If  an  item  is  inapplicable 
or  the  answer  is  in  the  negative  so  state. 

B.  Information  contained  in  exhibits  to  the 
statement  may  be  incorporated  by  reference 
in  answer  or  partial  answer  to  any  item  or 
sub-item  of  the  statement  unless  it  would 
render  such  answer  misleading,  incomplete, 
unclear  or  confusing.  Material  incorporated 
by  reference  shall  be  clearly  identified  in  the 
reference  by  page,  paragraph,  caption  or 
otherwise.  An  express  statement  that  the 
specified  matter  is  incorporated  by  reference 
shall  be  made  at  the  particular  place  in  the 
statement  where  the  information  is  required. 
A  copy  of  any  information  or  a  copy  of  the 
pertinent  pages  of  a  document  containing 
such  information  which  is  incorporated  by 
reference  shall  be  submitted  with  this 
statement  as  an  exhibit  and  shall  be  deemed 
to  be  filed  with  the  Commission  for  all 
purposes  of  the  Act. 

Item  1.  Security  and  Subject  Company 

State  the  title  of  the  class  of  equity 
securities  to  which  this  statement  relates  and 


the  name  and  the  address  of  the  principal 
executive  offices  of  the  subject  company. 

Item  2.  Tender  Offer  of  the  Bidder 

Identify  the  tender  offer  to  which  this 
statement  relates,  the  name  of  the  bidder  and 
the  address  of  its  principal  executive  offices 
or,  if  the  bidder  is  a  natural  person,  the 
bidder’s  residence  or  business  address 
(which  may  be  based  on  the  bidder's 
Schedule  14D-1  [§  240.14d-100]  filed  with  the 
Commission). 

Item  3.  Identity  and  Background 

(a)  State  the  name  and  business  address  of 
the  person  filing  this  statement. 

(b)  If  material,  describe  any  contract, 
agreement,  arrangement  or  understanding 
and  any  actual  or  potential  conflict  of  interest 
between  the  person  filing  this  statement  or  its 
affiliates  and:  (1)  the  subject  company,  its 
executive  officers,  directors  or  affiliates;  or 

(2)  the  bidder,  its  executive  officers,  directors 
or  affiliates. 

Instruction:  If  the  person  filing  this 
statement  is  the  subject  company  and  if  the 
materiality  requirement  of  Item  3(b)  is 
applicable  to  any  contract,  agreement, 
arrangement  or  understanding  between  the 
subject  company  or  any  affiliate  of  the 
subject  company  and  any  executive  officer  or 
director  of  the  subject  company,  it  shall  not 
be  necessary  to  include  a  description  thereof 
in  this  statement,  or  in  any  solicitation  or 
recommendation  published  or  sent  or  given  to 
security  holders  if  such  information,  or 
information  which  does  not  differ  materially 
from  such  information,  ha^been  disclosed  in 
any  proxy  statement,  report  or  other 
communication  sent  within  one  year  of  the 
filing  date  of  this  statement  by  the  subject 
company  to  the  then  holders  of  the  securities 
and  has  been  filed  writh  the  Commission: 
Provided,  That  this  statement  and  the 
solicitation  or  recommendation  published  or 
sent  or  given  to  security  holders  shall  contain 
specific  reference  to  such  proxy  statement, 
report  or  other  communication  and  that  a 
copy  of  the  pertinent  portion(s)  thereof  is 
filed  as  an  exhibit  to  this  statement. 

Item  4.  The  Solicitation  or  Recommendation 

(a)  State  the  nature  of  the  solicitation  or  the 
recommendation.  If  this  statement  relates  to 

a  recommendation,  state  whether  the  person 
filing  this  statement  is  advising  security 
holders  of  the  securities  being  sought  by  the 
bidder  to  accept  or  reject  the  tender  offer  or 
to  take  other  action  with  respect  to  the  tender 
offer  and,  if  so,  furnish  a  description  of  such 
other  action  being  recommended.  If  the 
person  filing  this  statement  is  the  subject 
company  and  a  recommendation  is  not  being 
made,  state  whether  the  subject  company  is 
either  expressing  no  opinion  and  is  remaining 
neutral  toward  the  tender  offer  or  is  unable  to 
take  a  position  with  respect  to  the  tender 
offer. 

(b)  State  the  reason(s)  for  the  position 
(including  the  inability  to  take  a  position) 
stated  in  (a)  of  this  Item. 

Instruction:  Conclusory  statements  such  as 
‘The  tender  offer  is  in  the  best  interest  of 
shareholders,”  will  not  be  considered 
sufficient  disclosure  in  response  to  Item  4(b). 


Item  5.  Persons  Retained,  Employed  or  To  Be 
Compensated 

Identify  any  person  or  class  of  persons 
employed,  retained  or  to  be  compensated  by 
the  person  filing  this  statement  or  by  any 
person  on  its  behalf,  to  make  solicitations  or 
recommendations  to  security  holders  and 
describe  briefly  the  terms  of  such 
employment,  retainer  or  arrangement  for 
compensation. 

Item  6.  Recent  Transactions  and  Intent  With 
Respect  to  Securities 

(a)  Describe  any  transaction  in  the 
securities  referred  to  in  Item  1  which  was 
effected  during  the  past  60  days  by  the 
person(s)  named  in  response  to  Item  3(a)  and 
by  any  executive  officer,  director,  affiliate  or 
subsidiary  of  such  person(s). 

(b)  To  the  extent  known  by  the  person 
filing  this  statement,  state  whether  the 
persons  referred  to  in  Item  6(a)  presently 
intend  to  tender  to  the  bidder,  sell  or  hold 
securities  of  the  class  of  securities  being 
sought  by  the  bidder  which  are  held  of  record 
or  beneficially  owned  by  such  persons. 

Item  7.  Certain  Negotiations  and  . 
Transactions  by  the  Subject  Company 

(a)  If  the  person  filing  this  statement  is  the 
subject  company,  state  whether  or  not  any 
negotiation  is  being  undertaken  or  is 
underway  by  the  subject  company  in 
response  to  the  tender  offer  which  relates  to 
or  would  result  in: 

(1)  An  extraordinary  transaction  such  as  a 
merger  or  reorganization,  involving  the 
subject  company  or  any  subsidiary  of  the 
subject  company; 

(2)  A  purchase,  sale  or  transfer  of  a 
material  amount  of  assets  by  the  subject 
company  or  any  subsidiary  of  the  subject 
company; 

(3)  A  tender  offer  for  or  other  acquisition  of 
securities  by  or  of  the  subject  company;  or 

(4)  Any  material  change  in  the  present 
capitalization  or  dividend  policy  of  the 
subject  company. 

Instruction:  If  no  agreement  in  principle  has 
yet  been  reached,  the  possible  terms  of  any 
transaction  or  the  parties  thereto  need  not  be 
disclosed  if  in  the  opinion  of  the  Board  of 
Directors  of  the  subject  company  such 
disclosure  would  jeopardize  continuation  of 
such  negotiations.  In  such  event,  disclosure 
that  negotiations  are  being  undertaken  or  are 
underway  and  are  in  the  preliminary  stages 
will  be  sufficient. 

(b)  Describe  any  transaction,  board 
resolution,  agreement  in  principle,  or  a  signed 
contract  in  response  to  the  tender  offer,  other 
than  one  described  pursuant  to  Item  3(b)  of 
this  statement,  which  relates  to  or  would 
result  in  one  or  more  of  the  matters  referred 
to  in  Item  7(a)(1),  (2).  (3)  or  (4). 

Item  8.  Additional  Information  To  Be 
Furnished 

Furnish  such  additional  information,  if  any, 
as  may  be  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not  materially 
misleading. 

Item  9.  Material  To  Be  Filed  as  Exhibits 

Furnish  a  copy  of: 
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(a)  Any  written  solicitation  or 
recommendation  which  is  published  or  sent 
or  given  to  security  holders  in  connection 
with  the  solicitation  or  recommendation 
referred  to  iu  Item  4. 

(b)  If  any  oral  solicitation  or 
recommendation  to  security  holders  is  to  be 
made  by  or  on  behalf  of  the  person  filing  this 
statement,  any  written  instruction,  or  other 
material  which  is  furnished  to  the  persons 
making  the  actual  oral  soliciation  or 
recommendation  for  their  use.  directly  or 
indirectly,  in  connection  with  the  solicitation 
or  recommendation. 

(c)  Any  contract,  agreement,  arrangement 
or  understanding  described  in  Item  3(b)  or  the 
pertinent  portions(s)  of  any  proxy  statement, 
report  or  other  communication  referred  to  in 
Item  3(b). 

Signature.  After  reasonable  inquiry  and  to 
the  best  of  my  knowledge  and  belief,  I  certify 
that  the  information  set  forth  in  this 
statement  is  true,  complete  and  correct. 


(Date) 


(Signature) 

(Name  and  Title)  " 

Instruction.  The  original  statement  shall  be 
signed  by  each  person  on  whose  behalf  the 
statement  is  filed  or  his  authorized 
representative.  If  the  statement  is  signed  on 
behalf  of  a  person  by  his  authorized 
representative  (other  than  an  executive 
officer  of  a  corporation  or  a  general  partner 
of  a  partnership),  evidence  of  the 
representative’s  authority  to  sign  on  behalf  of 
such  person  shall  be  filed  with  the  statement. 
The  name  and  any  title  of  each  person  who 
signs  the  statement  shall  be  typed  or  printed 
beneath  his  signature. 

IV.  17  CFR  Part  240  is  amended  by  adding 
new  §  §  240.1 4e-l  and  240.14e-2  (Regulation 
14E)  to  read  as  follows: 

Regulation  14E 

§  240.14e-1  Unlawful  tender  offer 
practices. 

As  a  means  reasonably  designed  to 
prevent  fraudulent,  deceptive  or 
manipulative  acts  or  practices  within 
the  meaning  of  section  14(e)  of  the  Act, 
no  person  who  makes  a  tender  offer 
shall: 

(a)  Hold  such  tender  offer  open  for 
less  than  twenty  business  days  from  the 
date  such  tender  offer  is  first  published 
or  sent  or  given  to  security  holders: 
Provided,  however,  That  this  paragraph 
shall  not  apply  to  a  tender  offer  by  the 
issuer  of  the  class  of  securities  being 
sought  which  is  not  made  in  anticipation 
of  or  in  response  to  another  person’s 
tender  offer  for  securities  of  the  same 
class. 

(b)  Increase  the  offered  consideration 
or  the  dealer's  soliciting  fee  to  be  given 
in  a  tender  offer  unless  such  tender  offer 
remains  open  for  at  least  ten  business 
days  from  the  date  that  notice  of  such 
increase  is  first  published,  or  sent  or  given 
to  security  holders:  Provided,  however. 


That  this  paragraph  shall  not  apply  to  a 
tender  offer  by  the  issuer  of  the  class  of 
securities  being  sought  which  is  not 
made  in  anticipation,  of  or  in  response  to 
another  person’s  tender  offer  for 
securities  of  the  same  class. 

(c)  Fail  to  pay  the  consideration 
offered  or  return  the  securities  deposited 
by  or  on  behalf  of  security  holders 
promptly  after  the  termination  or 
withdrawal  of  a  tender  offer, 

(d)  Extend  the  length  of  a  tender  offer 
without  issuing  a  notice  of  such 
extension  by  press  release  or  other 
public  announcement,  which  notice  shall 
include  disclosure  of  the  approximate 
number  of  securities  deposited  to  date 
and  shall  be  issued  no  later  than  the 
earlier  of  (i)  9:00  a.m.  Eastern  time,  on 
the  next  business  day  after  the 
scheduled  expiration  date  of  the  offer  or 
(ii),  if  the  class  of  securities  which  is  the 
subject  of  the  tender  offer  is  registered 
on  one  or  more  national  securities 
exchanges,  the  first  opening  of  any  one 
of  such  exchanges  on  the  next  business 
day  after  the  scheduled  expiration  date 
of  the  offer. 

§  240.14e-2  Position  of  subject  company 
with  respect  to  a  tender  offer. 

(a)  Position  of  subject  company.  As  a 
means  ieasonably  designed  to  prevent 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  withing  the  meaning  of 
section  14(e)  of  the  Act,  the  subject 
company,  no  later  than  10  business  days 
from  the  date  the  tender  offer  is  first 
published  or  sent  or  given,  shall  publish, 
send  or  give  to  security  holders  a 
statement  disclosing  that  the  subject 
company: 

(1)  Recommends  acceptance  or 
rejection  of  the  bidder's  tender  offer; 

(2)  Expresses  no  opinion  and  is 
remaining  neutral  toward  the  bidder’s 
tender  offer;  or 

(3)  Is  unable  to  take  a  position  with 
respect  to  the  bidder’s  tender  offer.  Such 
statement  shall  also  include  the 
reason(s)  for  the  position  (including  the 
inability  to  take  a  position)  disclosed 
therein. 

(b)  Material  change.  If  any  material 
change  occurs  in  the  disclosure  required 
by  paragraph  (a)  of  this  section,  the 
subject  company  shall  promptly  publish 
or  send  or  give  a  statement  disclosing 
such  material  change  to  security  holders. 

(Secs.  7, 10, 19(a),  48  Stat.  78.  81,  85;  secs.  205, 
209,  48  Stat.  9067,  908;  sec.  8.  68  Stat.  685;  sec. 
308(a)(2),  90  Stat.  57,  secs.  3(b).  10(b),  13, 14, 
23(a),  48  Stat.  882,  891,  894,  895,  901;  sec. 
203(a).  49  Stat.  704;  sec.  8.  49  Stat.  1379;  secs. 

4,  5,  78  Stat.  569,  570;  secs.  2.  3,  82  Stat.  454, 
455;  secs.  1,  2,  3-5,  84  Stat.  1497;  secs.  3, 10, 

18.  89  Stat.  97, 119, 155;  sec.  308(b),  90  Stat.  57; 
secs.  202,  203,  91  Stat.  1494, 1498, 1499;  sec. 

20,  49  Stat.  833;  sec.  319(a),  53  Stat.  1173;  sec. 
38(a),  54  Stat.  841: 15  U.S.C.  77g,  77j,  77s(a), 


78c(b),  78j(b),  78m,  78n,  78w(a),  79t,  77ttt(a), 
80a-37(a)j. 

Authority 

The  Commission  hereby  adopts: 
amendments  to  Rule  434(b) 

(§  230.434(b))  pursuant  to  sections  7, 10 
and  19(a)  of  the  Securities  Act; 
amendments  to  Schedule  13D 
(§  240.13d-101)  pursuant  to  sections 
13(d)  and  23(a)  of  the  Exchange  Act; 
Rules  14d-l,  14d-2, 14d-3, 14d-4, 14d-6. 
14d-7, 14d-8, 14d-9  Schedule  14D-9  and 
amendments  to  Schedule  14D-1 
(§  240.14d-100)  pursuant  to  sections  3(b), 
10(b),  13(d),  14(d),  14(e),  and  23(a)  of  the 
Exchange  Act;  Rule  14d-5  pursuant  to 
section  19(a)  of  the  Securities  Act; 
sections  3(b),  10(b),  13(d),  14(d),  14(e) 
and  23(a)  of  the  Exchange  Act;  section 
20  of  the  Public  Utility  Holding 
Company  Act  of  1935  (15  U.S.C.  79a  et 
seq.);  section  319(a)  of  the  Trust 
Indenture  Act  of  1939  (15  U.S.C.  77aaa  et 
seq.);  and  section  38(a)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a  et  seq.);  Rules  14e-l  and  14e- 
2  pursuant  to  sections  14(d),  14(e)  and 
23(a)  of  the  Exchange  Act. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

November  29, 1979. 

[FR  Doc.  79-37406  Filed  12-5-79;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  240 

(Release  Nos.  33-6159, 34-16385,  IC- 
10959;  File  No.  S7-812] 

Proposed  Amendments  to  Tender 
Offer  Rules 

agency:  Securities  and  Exchange 
Commission. 

action:  Proposed  amendment  to  rules. 

SUMMARY:  The  Commission  is 
publishing  for  comment  amendments  to 
new  Regulations  14D  and  14E  pertaining 
to  tender  offers  and  is  proposing  to 
rescind  Rule  10b-13.  The  proposals 
include:  a  definition  of  the  term  “tender 
offer”;  provisions  requiring  equal 
treatment  of  security  holders  in  the 
context  of  tender  offers;  certain 
antifraud  provisions  concerning  trading 
by  certain  persons  on  the  basis  of 
material  non-public  information  relating 
to  a  tender  offer;  and  a  prohibition  of 
certain  purchases  not  made  by  means  of 
a  tender  offer.  The  proposals  are 
applicable  to  any  tender  offer  and 
would  implement  and  augment  the 
present  statutory  requirements.  The 
proposed  amendments  are  necessary  to 
explicate  certain  consequences  of 
making  a  tender  offer  and  to  enhance 
the  protection  of  investors  against 
fraudulent,  deceptive  and  manipulative 
acts  or  practices. 

date:  Comments  must  be  received  on  or 
before  February  1, 1980. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  George  A. 
Fitzsimmons,  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  Washington,  D.C.  20549. 
Comment  letters  should  refer  to  File  No. 
S7-812.  All  comments  received  will  be 
available  for  public  inspection  and 
coping  in  the  Commission’s  Public 
Reference  Room.  1100  L  Street,  NW., 
Washington,  D.C.  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Huber  or  John  Granda  (202-272- 
2589),  Office  of  Disclosure  Policy, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street,  Washington, 
D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
today  published  for  comment  proposed 
amendments  to  Regulation  14D  (17  CFR 
240.14d-l  through  240.14d-101)  and  to 
Regulation  14E  (17  CFR  240.14e-l  and 
240.14e-2)  pursuant  to  sections  3(b), 


10(b),  13(d),  13(e),  14(d),  14(e)  and  23(a) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Exchange  Act")  [15  U.S  C.  78a  et 
seq.  as  amended  by  Pub.  L.  No.  94-29 
(June  4, 1975)].  If  adopted,  these 
proposals  would  implement  and 
augment  the  present  statutory 
requirements  by  providing  a  definition 
of  the  term  “tender  offer,"  additional 
substantive  protections,  and  antifraud 
protections  applicable  to  any  tender 
offer.  The  Commission  is  also  proposing 
to  rescind  Rule  10b-13  (17  CFR  240.10b- 
13)  and  to  adopt  in  lieu  thereof  proposed 
Rule  14e-5. 

The  Commission  is  also  concurrently 
adopting  amendments  to  Regulations 
14D  and  14E.  Regulation  14D  provides 
specific  filing  and  disclosure 
requirements,  optional  dissemination 
provisions,  and  additional  substantive 
protections  with  respect  to  tender  offers 
subject  to  section  14(d)  of  the  Exchange 
Act.  Regulation  14E  is  applicable  to  any 
tender  offer  other  than  one  involving 
exempted  securities  and  includes 
provisions  relating  to  the  length  of  the 
tender  offer  and  extensions  thereof, 
payment  of  the  consideration  offered, 
and  disclosure  of  the  subject  company’s 
position  with  respect  to  the  tender  offer. 

These  proposals  are  not  applicable  to 
presently  pending  tender  offers  or  to  any 
tender  offer  commenced  prior  to  the 
actual  adoption  and  effectiveness  of  the 
proposals  herein.  Rule  10b-13  will 
continue  in  effect  unless  and  until 
proposed  Rule  14e-5  becomes  effective. 
The  proposals  are  based  in  part  on  the 
record  in  the  Commission’s  Public  Fact 
Finding  Investigation  in  the  matter  of 
Beneficial  Ownership,  Takeovers  and 
Acquisitions  by  Foreign  and  Domestic 
Persons  (“Tender  Offer  Hearings’’),1  the 
105  letters  of  comment 2  received  in 
response  to  the  tender  offer  proposals 
published  for  comment  in  Release  No. 
34-15548  (February  5, 1979)  (44  FR  9956) 


1  Securities  Act  Release  Nos.  5529  (September  9, 
1974)  (39  FR  33935)  and  5538  (November  5. 1974)  (39 
FR  41223). 

*  Letters  were  received  from  the  following 
categories  of  commentators:  corporations  (63);  law 
firms  and  associations  (11);  trade  organizations  and 
associations  (10);  state  administrative  agencies  (7); 
securities  industry  (6);  academicians  (1);  and  other 
interested  persons  (7).  Copies  of  these  letters  are 
available  for  public  inspection  and  copying  at  the 
Commission’s  Public  Reference  Room  (File  No.  S7- 
770).  For  the  convenience  of  the  public,  a  copy  of  the 
summary  of  these  comment  letters,  which  was 
prepared  by  the  staff  of  the  Commission,  has  been 
placed  in  File  No.  S7-770  and  is  also  available  for 
public  inspection  and  copying. 


(the  “February  Release”),  judicial 
decisions,  and  the  Commission’s 
experience.  A  discussion  of  each  of  the 
proposals  follows. 

Discussion 

A.  Proposed  Rule  14d-l (b)(1):  Definition 
of  the  term  “Tender  Offer” 

The  term  “tender  offer"  is  not  defined 
in  the  Williams  Act.3  Since  the  passage 
of  the  Williams  Act,  the  Commission 
has  been  continually  involved  in  the 
development  of  the  meaning  of  the 
term  *  but  has  not  adopted  a  definition. 

This  position  has  been  premised  upon 
the  dynamic  nature  of  these  transactions 
and  the  need  for  the  Williams  Act  to  be 
interpreted  flexibly  in  a  manner 
consistent  with  its  purposes  to  protect 
investors.  Consequently,  the 
Commission  specifically  declined  to 
define  the  term  on  two  prior  occasions.5 

While  there  has  been  essential 
compliance  with  the  provisions  of  the 
Williams  Act  when  people  seek  shares 
through  a  public  announcement  and 
filings  with  the  Commission,  many 
persons  have  not  complied  with  the 
Williams  Act  when  they  have  invited 
tenders  for  shares  in  other  ways.  Many 
persons  have  deliberately  structured 
tender  offers  in  an  effort  to  evade  the 
provisions  of  the  Williams  Act.  These 
approaches  have  included  purported 
privately  negotiated  transactions,  wide- 
scale  solicitation  of  members  of  one 
family  and  various  forms  of  massive 
open  market  purchase  programs.  In  the 
Commission’s  judgment,  these  tender 
offers,  however  packaged,  are  subject  to 
the  provisions  of  the  Williams  Act  and 
are  required  to  be  effected  in 
accordance  with  its  provisions. 


‘Both  the  Senate  and  House  Reports  describe  the 
characteristics  of  a  typical  cash  tender  offer.  S.  Rep. 
No.  550.  90th  Cong..  1st  Sess.  2  (1967)  (“1967  Senate 
Report”)  H.R.  Rep.  No.  1711,  90th  Cong.,  2d  Sess.  2 
(1968)  (“1968  House  Report”). 

4The  involvement  of  the  Commission  and  its  staff 
has  included:  determinations  relating  to  specific 
transactions,  see  Securities  Exchange  Act  Release 
No.  8392  (August  30. 1968)  (33  FR  14109); 
participation  amicus  curiae  in  litigation,  see  e.g. 
Memorandum  of  the  Securities  and  Exchange 
Commission  as  Amicus  Curiae  Cattlemen's 
Investment  Company  v.  Fears,  343  F.  Supp.  1248  (W. 
D.  Okla.  1972);  enforcement  actions,  see,  e.g.. 
Securities  and  Exchange  Commission  v.  Sun  Co., 
reported  sub  nom.  Wellman  v.  Dickinson  [Current] 
CCH  Fed.  Sec.  L.  Rep.  196,918  (S.D.N.Y.  1979); 
Investigative  hearings,  see  Public  Fact-Finding 
Investigation  in  the  Matter  of  Beneficial  Ownership. 
Takeovers  and  Acquisitions  by  Foreign  and 
Domestic  Persons,  Securities  Act  Release  Nos.  5529 
(September  9, 1974)  (39  FR  41123):  no-action  and 
interpretive  letters,  see  e.g..  Letter  to  William 
Cleeson,  Esq.  re:  Methode  Electronics,  Inc. 
(December  29, 1976);  and  monitoring  tender  offer 
practice. 

‘Release  Nos.  34-12676  (August  6, 1978)  (41  FR 
33004,  33005)  and  34-15548  (February  15. 1979)  (44 
FR  9958.  9960). 
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Recognizing  the  dynamic  nature  of  these 
activities,  the  Commission  has  proposed 
a  definition  which  would  include  within 
its  coverage  at  least  certain  of  these 
diverse  forms  of  transactions.  The 
Commission  has  done  so  because  it 
believes  that  in  substance  many  of  these 
transactions  are  in  reality  tender  offers 
and  that  the  public  is  entitled  to  the 
benefits  that  would  flow  from  their 
specific  inclusion  within  the  provisions 
of  the  Williams  Act. 

In  developing  the  proposed  definition, 
the  Commission  considered  the 
provisions  and  purposes  of  the  Williams 
Act,  its  legislative  history,  applicable 
case  law,  enforcement  actions, 
administrative  proceedings  and 
positions,  legal  commentary  and  past 
and  present  tender  offer  practice.  The 
proposed  definition  does  distinguish 
between  tender  offers  and  transactions 
involving  open  market  or  privately 
negotiated  purchases.  However,  not  all 
so-called  open  market  or  privately 
negotiated  purchases  are  automatically 
exempted  from  the  definition  simply 
because  they  occur  on  or  off  the  market, 
and  certain  of  these  programs  would  be 
defined  as  tender  offers.® 

In  proposing  a  specific  delineation, 
the  Commission  is  aware  that  the  scope 
of  the  definition  may  include 
transactions  which  others  believe  ought 
to  be  excluded  and  may  exclude 
transactions  which  others  believe  ought 
to  be  included.  While  this  is  a  necessary 
consequence  of  any  definition,  the 
Commission  invites  public  comment  as 
to  the  scope  of  the  term  and  what 
transactions  should  be  excluded  and 
included.  In  addition,  the  Commission 
requests  specific  suggestions  as  to  the 
appropriate  methods  for  taking  account 
of  such  transactions. 

Moreove,  the  scope  of  the  proposed 
definition  reflects  the  Commission’s 
long-standing  position  that  the  term 
“tender  offer  embraces”  not  only  tender 
offers  formally  announced  by 
communications  to  shareholders  but 
also  offers  accomplished  by  other 


*  Section  14(d)(1)  of  the  Act  provides  in  pertinent 
part: 

It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  use  of  the  mails  or  by  any  means 
or  instrumentality  of  interstate  commerce  or  of 
any  facility  of  a  national  securities  exchange  or 
otherwise,  to  make  a  tender  offer  (italics 
supplied). 

Thus,  the  statute  recognizes  that  a  tender  offer  may 
be  made  directly  or  indirectly  by  using  the  facilities 
of  a  national  securities  exchange.  For  example,  a 
special  bid,  see  New  York  Stock  Exchange  Rule  391 
and  American  Stock  Exchange  Rule  560,  is  a  tender 
offer  within  the  meaning  of  the  Williams  Act.  See 
Securities  Exchange  Act  Release  No.  8392  (August 
30.  1968)  (33  FR  14109). 


means.7  This  position  is  supported  by 
the  case  law  8  and  legal  commentators.® 

The  definition  in  proposed  Rule  14d- 
1(b)(1)  is  designed  to  provide  guidance 
to  members  of  the  financial  community 
and  their  advisers.  The  proposal  is 
divided  into  two  tiers  which  would  • 
operate  independently  of  each  other. 
That  is,  an  offer  is  a  tender  offer  if  it 
meets  the  test  in  either  of  the  two  tiers. 

Under  the  first  tier,  proposed  Rule 
14d-l(b)(l)(i),  the  term  “tender  offer" 
consists  of  four  elements:  (1)  one  or 
more  offers  to  purchase  or  solicitations 
of  offers  to  sell  securities  of  a  single 
class;  (2)  during  any  45-day  period; 10  (3) 
directed  to  more  than  10  persons; 11  and 
(4)  seeking  the  acquisition  of  more  than 
5%  of  the  class  of  securities. 12 


’Release  No.  34-15548  (Feb.  5, 1979)  (44  FR  9957); 
Release  No.  34-12676  (Aug.  6. 1976)  (41  FR  33004); 
Securities  Exchange  Act  Release  No.  8392  (Aug.  30, 
1968)  (33  FR  14109);  Memorandum  of  the  Securities 
and  Exchange  Commission  as  Amicus  Curiae, 
Cattlemen 's  Investment  Co.  v.  Fears,  343  F.  Supp. 
1248  (W.D.  Okla.  1972).  The  inclusion  of  various 
forms  of  tender  offers  within  the  meaning  of  the 
term  "tender  offer"  was  recognized  by  the 
Commission,  Securities  Exchange  Act  Release  No. 
8392  (Aug.  30, 1968),  and  by  commentators  at  the 
time  of  the  Williams  Act's  passage.  See,  e.g., 
O'Boyle,  The  Williams  Amendments  (S.SIO)  to  the 
1934  Act,  in  Fleischer  &  Flom,  Texas  Gulf  Sulphur: 
Disclosure  &  Insiders,  126  (1968). 

“See,  e.g.,  Cattlemen's  Investment  Co.  v.  Fears, 
343  F.  suppl  1248  (W.D.  Okla.  1972);  Loews  Corp.  v. 
Accident  &  Casualty  Insurance  Co.,  No.  74  C  1396 
(N.D.  Ill.  bench  opinion  Aug.  20, 1974);  Smallwood  v. 
Pearl  Brewing  Co.,  489  F.2d  579  (5th  Cir.  1974);  S-G 
Industries,  Inc.  v.  Fuqua  Investment  Co.  (Current) 
CCH  Fed.  Sec.  L  Rep.  196,750  (D.  Mass  1978).  Other 
cases,  while  not  holding  a  transaction  to  be  a  tender 
offer,  have  recognized  that  the  term  goes  beyond 
formal  offers.  See,  e.g.,  Nachman  Corp.  v.  Halfred, 
Inc.,  [1973-1974  Transfer  Binder]  CCH  Fed  Sec.  L. 
Rep.  1)94,455  (N.D.  Ill.  1973);  and  Kennecott  Copper 
Corp.  v.  Curtiss-Wright  Corp.,  449  F.  Supp.  951 
(S.D.N.Y.  1978),  affd  in  part  and  rev'd  in  part,  (1978 
Transfer  Binder]  CCH  Fed.  Sec.  L.  Rep.  1 96,565  (2d 
Cir.  1978). 

9  See,  e.g..  Note,  The  Developing  Meaning  of 
"Tender  Offer"  Under  the  Securities  Exchange  Act 
of  1934,  86  Harv.  L.  Rev.  1250  (1973);  and  Lipton, 
Open  Market  Purchases.  32  Bus.  Law.  1321  (1977). 

10  Offers  within  any  45  consecutive  calendar  day 
period  would  be  included  within  this  element,  for 
example,  offers  to  purchase  made  on  June  1  and  July 
10  would  be  aggregated,  whereas  another  offer 
made  on  December  1  would  not  be  included  therein. 

11  The  Commission  requests  specific  comment  on 
the  appropriate  meaning  of  the  term  “person”  as 
used  in  proposed  Rule  14d-l(b)(l)(i),  e.g..  whether 
the  term  should  have  the  same  meaning  as  in 
section  3(a)(9)  of  the  Exchange  Act  or  additionally 
include  accounts  administered  by  financial 
institutions  in  a  manner  similar  to  that  set  forth  in 
Preliminary  Note  5  to  Rule  146  (17  CFR  230.146)  or 
whether  the  term  should  have  another  meaning.  The 
Commission  recognizes  that  under  certain 
circumstances  certain  persons,  such  as  tightly  knit 
family  members,  should  be  treated  as  one  person 
with  respect  to  the  computation  of  the  ten  person 
limitation.  The  Commission  requests  comment  on 
whether  there  is  a  need  for  a  specific  provision  in 
the  definition  to  this  effect  and  whether  other 
relationships  should  be  included  in  such  a 
provision. 

12  This  element  makes  that  offer  itself  is  seeking 
more  than  5%  of  the  class  of  securities.  The  shares 


In  order  to  be  a  tender  offer  within  the 
meaning  of  proposed  Rule  14d-l(b)(l)(i), 
all  four  elements  must  be  present.  Thus, 
an  offer  to  purchase  more  than  5%  of  a 
class  of  securities  from  nine  persons 
within  a  45  day  period  would  not 
constitute  a  tender  offer.  It  should  be 
noted  that  a  block  transaction  which 
meets  the  four  elements  would  be  a 
tender  offer  subject  to  the  Williams  Act 
unless  the  exception,  discussed  below, 
is  applicable. 

The  Commission  recognizes  that 
ordinary  open  market  purchases  which 
are  part  of  the  “free  and  open  auction 
market"  13  should  not  be  regulated  as 
tender  offers.  To  say  that  purchases  take 
place  on  the  floor  of  a  securities 
exchange,  however,  does  not  end  the 
inquiry.  The  use  of  facilities  of  a 
exchange  may  be  a  mere  formality  to 
disguise  what  is  otherwise  in  effect  a 
tender  offer  that  should  be  subject  to  the 
requirements  of  the  Williams  Act.  While 
the  proposal  contemplates  that  certain 
open  market  purchasing  programs 
meeting  the  four  elements  discussed 
above  would  be  tender  offers,  others  are 
excepted.  The  exception  would  be 
limited  to  offers  by  a  broker  and  its 
customer  or  by  a  dealer  at  the  then 
current  market  price  14  on  a  national 
securities  exchange  or  in  the  over-the- 
counter  market  if  in  connection  with 
such  offers  three  conditions  are  present. 

First,  neither  the  person  making  the 
offers  nor  the  broker  or  dealer  solicits  or 
arranges  for  the  solicitation  of  any  order 
to  sell.  With  respect  to  offers  at  the  then 
current  market  on  a  national  securities 
exchange,  a  broker  or -dealer  who 
merely  talked  to  the  specialist(s)  or  the 
persons  in  the  crowd  on  the  floor  of  the 
exchange  would  not  in  the 
Commission’s  view  be  making  a 
solicitation  as  that  term  is  used  in  the 
definition.  However,  if  the  person 
making  the  offers  and/or  the  broker  or 
dealer  talked  to  persons  off  the  floor  of 
the  exchange  and/or  arranged  for  them 
or  their  representatives  to  be  present  in 
the  crowd  on  the  floor  to  accept  the 
offer,  such  conduct  would  in  the 
Commission’s  judgement  be  a 
solicitation  and  the  exception  would  not 

of  the  class  beneficially  owned  by  the  offeror  prior 
to  his  making  the  offer(s)  would  not  be  included.  For 
example,  if  a  person  who  is  not  the  beneficial  owner 
of  any  securities  of  a  class  of  securities  seeks  to 
acquire  6%  of  such  class,  the  elment  would  be 
satisfied.  In  contrast,  the  offer  to  acquire  4%  of  a 
class  of  securities  by  a  person  who  had  acquired  2% 
of  such  class  more  than  45  days  prior  to  the  first 
offer  for  such  4%  would  not  come  within  this 
requirement. 

11 113  Cong.  Rec.  856  (1967)  (Statement  of  Senator 
Williams). 

“The  term  “then  current  market  price"  would 
generally  refer  to  the  higher  of  the  last  sale  price  or 
the  highest  current  independent  bid. 
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be  available.  Moreover,  special  bids  and 
“assembling  a  block"  off  the  floor  which 
is  then  crossed  on  the  exchange  "would 
also  be  viewed  as  solicitations,  with 
respect  to  offers  at  the  then  current 
market  price  in  the  over-the-counter 
market,  the  mere  fact  that  a  market 
maker  who  has  previously  made  quotes 
on  a  continuous  basis  in  the  securities 
being  sought  during  the  period  that  the 
offer  is  made  should  not  be  viewed  as  a 
solicitation  by  the  dealer.  Finally,  with 
respect  to  both  exchange  and  over-the- 
counter  market  transactions,  the  person 
making  the  offers  to  purchase  will  be 
considered  to  have  solicited  or  arranged 
for  the  solicitation  of  sell  orders  if  that 
person  has,  directly  or  indirectly, 
publicly  announced  or  stated  that  it 
intends  or  is  about  to  engage  in  a 
substantial  purchase  program. 

The  second  condition  to  the 
availability  of  the  exception  to  proposed 
Rule  14d-l(b)(l)(i)  is  that  the  broker  or 
dealer  performs  only  the  customary 
functions  of  a  broker  or  dealer.  Finally, 
the  broker  or  dealer  can  receive  no  more 
than  the  broker’s  usual  and  customary 
commission  or  the  dealer’s  usual  and 
customary  mark-up  for  executing  the 
trade. 

If  the  conditions  discussed  above  are 
satisfied,  offers  at  the  then  current 
market  price  by  a  broker  or  dealer  on  a 
national  securities  exchange  or  in  the 
over  the  counter  market  would  be 
excluded  for  all  purposes  from  the  four 
elements  of  proposed  Rule  14d-l(b)(l)(i). 

As  previously  noted,  the  four  elements 
embodied  in  proposed  Rule  14d- 
l(b)(l)(i)  are  intended  to  distinguish 
tender  offers  from  other  transactions, 
including  open  market  and  privately 
negotiated  purchases.  The  Commission 
notes  that  other  percentage  tests,  time 
periods  and  numbers  of  solicitees  have 
been  suggested  in  other  approaches,  and 
specifically  requests  comment  as  to 
whether  one  of  these  or  any  other 
percentages  test,  time  periods  or 
numbers  of  solicitees  should  be  included 
in  the  first  tier  of  the  definition.  The 
Commission  also  requests  comment  on 
the  interrelationship  of  the  proposed 
exception  to  the  four  elements  generally 
and  specifically  requests  comment  on 
the  following  questions:  (1)  whether  the 
exception  is  necessary  in  Rule  14d- 
l(b)(l){i)  as  proposed  since  most 
ordinary  open  market  purchase 
programs  rarely  exceed  5%  within  a  45- 
day  period;  (2)  whether  the  exception 
would  be  unnecessary  if  other  elements 
of  proposed  Rule  14d-l(b)(l)(i),  such  as 
the  percentage,  were  increased;  (3) 
whether  the  exception  should  be 
retained  in  any  event;  and,  (4)  if  so.  the 
proper  form  and  scope  thereof.  The 


Commission  also  requests  specitic 
comment  on  what  customary  practices 
should  be  included  within  the  meaning 
of  customer  functions  of  a  broker  or 
dealer. 

The  Commission  requests  specific 
comment  from  the  public  and  from 
members  of  the  brokerage  community  in 
particular  concerning  the  extent,  if  any, 
to  which  a  broker-dealer  engages  in 
transactions  during  any  45-day  period 
which  involve  offers  to  purchase  or 
solicitations  of  offers  to  sell  in  excess  of 
5%  of  a  single  class  of  securities  from 
more  than  10  persons,  where  such  offers 
are  not  on  behalf  of  any  single  person  or 
group  other  than  such  broker-dealer 
acting  in  the  ordinary  course  of 
business.  In  connection  with  this 
inquiry,  the  Commission  requests  that 
commentators  provide  examples  of  any 
such  situations  together  with  supporting 
details  concerning  these  transactions. 
The  Commission  also  inquires  whether 
it  would  be  appropriate  to  except  such 
offers  from  the  first  tier  of  the  proposed - 
definition. 

The  second  tier  of  the  definition  of 
tender  offer  is  set  forth  in  proposed  Rule 
14d-l(b)(l)(ii).  Unlike  the  first  tier,  the 
second  tier  does  not  contain  a  specific 
percentage  test,15  time  period  or  number 

,s  Proposed  Rule  14d-l(b)(l)(ii)  thus  recognizes 
that  offers  to  purchase  or  solicitations  of  offers  to 
sell  may  constitute  a  tender  offer  even  though  the 
person  making  the  offers  is  seeking  less  than  5 %  of 
the  class  of  securities.  This  comports  with  the 
provisions  of  the  Williams  Act.  Section  14(d)(1)  is 
applicable  to  a  tender  offer  for  less  than  5%  of  the 
securities  of  a  class  of  securities  described  in  that 
sub-section  if  the  bidder  already  is  the  beneficial 
owner  of  more  than  5%  of  such  class  or  who  would 
be  the  beneficial  owner  of  more  than  5%  of  such 
class  upon  consummation  of  the  tender  offer. 
Section  14(d)(8)(A)  of  the  Act  provides  an 
exemption  from  section  14(d)  if  the  acquisition  of 
such  securities  together  with  all  other  acquisitions 
by  the  same  person  of  the  same  class  during  the 
preceding  twelve  months  do  not  exceed  2%  of  the 
class.  Thus,  under  section  14(d)(8)(A)  a  tender  offer 
for  less  than  2%  of  a  class  of  securities  described  in 
Section  14(d)(1)  would  be  exempt  from  the 
provisions  of  Section  14(d)  but  would  be  a  tender 
offer  nonetheless  and  would  still  be  subject  to 
section  14(e)  of  the  Act.  Section  14(e)  is  applicable 
to  any  tender  offer  whether  or  not  it  is  made  for 
securities  of  a  class  described  in  section  14(d)(1). 
See,  eg..  Butter  Aviation  Int’l  Inc.  v.  Comprehensive 
Designers  Inc.,  307  F.  Supp.  910,  914-15  (S.D.N.Y. 
1969).  affd.  425  P.2d  842  (2d  Cir.  1970)  (cause  of 
action  under  Section  14(e)  in  an  exchange  tender 
offer,  although  such  offers  at  that  time  were  exempt 
from  section  14(d)(1));  Bertozzi  v.  King  Louie 
International  420  F.  Supp.  1166  (D.R.l  1976)  (issuer 
tender  offer  in  a  going  private  transaction);  Jack 
Smith  v.  The  Newport  National  Bank,  326  F.  Supp. 
874  (D.R.l.  1971)  (tender  offer  for  securities  of  a 
national  bank);  Weeks  Dredging  Sr  Contracting  Inc. 
v.  American  Dredging  Co..  451  F.  Supp.  469  (E.D.  Pa. 
1978);  and  A  S'  K  Railroad  Materials  Inc.  v.  Green 
Bay  and  Western  Railroad.  437  F.  Supp.  636  (E.D. 
Wis.  1977)  (securities  of  target  companies  were  not 
registered  pursuant  to  section  12  nor  were  the 
issuers  of  such  securities  subject  to  the  periodic 
reporting  requirements  of  section  15(d)).  There  is  no 
percentage  test  in  section  14(e).  Therefore,  section 


of  solicitees.  Under  the  second  tier,  one 
or  more  offers  to  purchase,  or 
solicitations  of  offers  to  sell,  securities 
of  a  single  class  would  be  a  tender  offer 
if  three  conditions  are  present.  First,  the 
offers  to  purchase  or  the  solicitation  of 
offers  to  sell  must  be  disseminated  in  a 
widespread  manner.16  While  this 
requirement  could  be  satisfied  through 
public  announcements  by  means  of 
newspaper  advertisements  or  press 
releases,  the  absence  of  such 
announcements  would  not  be 
determinative.  A  tender  offer  may  be 
widely  disseminated  by  other  means, 
including  telephone  solicitations,17  the 
use  of  the  mails  18  and  personal  visits  to 
security  holders. 19 

Second,  the  price  offered  must 
represent  a  premium  in  excess  of  the 
greater  of  5%  of  or  $2  above  the  current 
market  price  20  of  the  securities  being 
sought.  The  third  condition  of  the 
second  tier  is  that  the  offers  do  not 
provide  for  a  meaningful  opportunity  to 
negotiate  the  price  and  terms.  Thus, 
truly  negotiated  purchases  of  securities 
would  not  be  regulated  as  a  tender  offer 
under  the  second  tier.21  The  Commission 
asks  for  general  comment  on  the 
appropriateness  of  the  three  criteria  and 
whether  additional  standards  should  be 
included. 

As  noted  above,  the  two  tiers  of 
proposed  Rule  14d— 1(b)(1)  are  intended 
to  operate  independently  of  one  another. 
One  or  more  offers  to  purchase  or 
solicitations  of  offers  to  sell  can 
therefore  be  a  tender  offer  under  one 
tier  of  the  definition  even  though  they 

14(e)  contemplates  that  a  transaction  or 
transactions  may  be  a  tender  offer  regardless  of  the 
amount  of  securities  being  sought  therein. 

18  The  Commission  expects  that  the  term 
“widespread"  would  be  interpreted  in  a  manner 
consistent  with  the  case  law.  See  Wellman  v. 
Dickinson  [Current)  CCH  Fed.  Sec.  L.  Rep.  (j 96, 918 
(S.D.N.Y.  1979);  The  Hoover  Co.  v.  Fuqua  Ind.  Inc., 
Civil  Action  No.  C79-1062  (N.D.  Ohio.  June  11, 1979). 

"See.  eg.,  Hearings  on  S.  510  Before  the 
Subcomm.  on  Securities  of  the  Senate  Comm,  on 
Banking  and  Currency.  90th  Cong.  1st  Sess.  107 
(1967)  (Testimony  of  Robert  W.  Haack)  ("1967 
Senate  Hearings”). 

"See,  e.g.,  The  Hoover  Co.  v.  Fuqua  Ind.  Inc.. 

Civil  Action  No.  C79-1062  (N.D.  Ohio,  June  11, 1979). 

"See,  e.g.,  Cattlemen’s  Investment  Co.  v.  Fears, 
343  F.  Supp.  1248  (W.D.  Okla.  1972). 

10  For  a  description  of  the  meaning  of  “current 
market  price”,  see  footnote  14,  supra. 

11  In  determining  whether  private  negotiations  are 
truly  private  or  actually  constitute  a  tender  offer, 
the  number  of  persons  contacted  by  the  person 
making  the  offers  is  of  great  significance.  Aranow. 
Einhorn  and  Berlstein,  Developments  in  Tender 
Offers  for  Corporate  Control  9-10  (1977).  Therefore, 
even  though  the  offers  may  not  be  a  tender  offer 
under  the  second  tier  because  of  the  provision  for  a 
meaningful  opportunity  to  negotiate  the 
consideration,  such  offers  could  nonetheless 
constitute  a  tender  offer  under  the  first  tier  of  the 
definition  if  the  offers  were  directed  to  more  than 
ten  persons  and  the  other  elements  of  proposed 
Rule  14d-l(b)(l)(i)  are  present. 
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would  not  constitute  a  tender  offer 
under  the  other  tier.  In  view  of  the 
complexity  of  securities  transactions, 
the  diverse  and  dynamic  nature  of 
tender  offers,  and  the  need  to  provide 
adequate  protection  of  investors  within 
the  purposes  of  the  Williams  Act,  the 
Commission  believes  that  the  two  tier 
approach  embodied  in  proposed  Rule 
14d-l(b)  is  feasible,  and  capable  of 
providing  guidance  and  certainty  to 
practitioners  and  their  clients  and  would 
not  be  unduly  burdensome  to 
prospective  bidders. 

The  issue  of  what  constitutes  a  tender 
offer  is  not  limited  to  resolving  the 
issues  of  whether  privately  negotiated 
and  open  market  purchases  can  be 
tender  offers.  Another  question  is 
whether  an  exchange  of  securities 
pursuant  to  a  statutory  merger  or 
consolidation  which  is  the  subject  of  a 
shareholder  vote  is  a  tender  offer.  The 
Commission  believes  that  statutory 
mergers  and  consolidations  are  not 
tender  offers  within  the  meaning  of  the 
definition  proposed  for  comment.22 
Under  proposed  Rule  14d— 1(b)(1),  and 
exchange  of  securities  pursuant  to  a 
statutory  merger  or  consolidation  would 
not  constitute  an  offer  to  purchase  or  a 
solicitation  of  an  offer  to  sell  securities. 
Rather,  the  exchange  would  be  viewed 
as  part  of  the  mechanics  of  the  merger 
process  itself.23  Similarly,  certain 
repurchases  of  securities  by 
corporations  which  are  imposed  by 
statute  would  not  be  viewed  as  tender 
offers  within  the  meaning  of  proposed 
Rule  14d— 1(b)(1).  These  would  include 
purchases  in  court  approved  bankruptcy 
reorganizations  and  repurchases  by  a 
corporation  of  securities  owned  by 
shareholders  who  dissented  from  a 
proposal  to  eliminate  mandatory 
preemptive  rights  when  such  obligation 
is  imposed  by  statute. 24  The  Commission 
requests  specific  comment  on  other 
repurchases  which  corporations  are 
obligated  by  statute  to  make  which 
should  not  be  deemed  offers  to  purchase 
within  the  meaning  of  the  proposed 
definition. 


15  By  taking  the  position,  the  Commission  affirms 
the  view  of  the  Division  of  Corporation  Finance  set 
forth  in  Release  No.  34-14699  (April  24. 1978)  (43  FR 
18163). 

a  Accord.  Aranow  and  Einhorn,  Tender  Offers  for 
Corporate  Control,  76  (1973).  Cf  Dyer  v.  Eastern 
Trust  &  Banking  Co.,  336  F.  Supp.  890  (D.  Me.  1971). 
This  position  would  be  consistent  with  the  Fifth 
Circuit’s  decision  in  Smallwood  v.  Pearl  Brewing 
Co.,  489  F.2d  579  (5th  Cir.).  cert,  denied.  419  U.S.  873 
(1974).  There  the  Fifth  Circuit  found  that  a  letter 
sent  to  shareholders  of  the  acquired  company  after 
the  merger  vote  constituted  a  tender  offer.  Id.  at 
596-99.  Such  a  letter  solicitation  of  subject  company 
shareholders  would  also  be  a  tender  offer  under  the 
proposed  definition. 

14  See  Leighton  v.  AT&T.  397  F.  Supp.  133 
(S.D.N.Y.  1975). 


In  light  of  the  foregoing  and  its 
experience  in  administering  the 
Williams  Act  since  1968,  the 
Commission  proposes  for  comment  the 
definition  of  the  term  “tender  offer”  in 
proposed  Rule  14d— 1(b)(1)  pursuant  to 
sections  3(b),  13(e),  14(d),  14(e)  and  23(a) 
of  the  Exchange  Act.26  In  addition,  the 
Commission  requests  comment  on  the 
general  issue  of  defining  the  term 
"tender  offer"  as  well  as  approaches 
other  than  that  set  forth  in  the  proposal. 
In  this  regard,  the  Commission  requests 
specific  comment  with  respect  to  the 
need  for  a  provision  which  would  permit 
transactions  to  be  exempted  by  the 
Commission  from  the  application  of  the 
definition  as  well  as  the  scope  and 
terms  of  such  a  provision. 

As  provided  in  Rule  14d-l(b),  the 
adoption  of  which  is  announced  in  the 
companion  release  and  in  the  revisions 
to  that  rule  proposed  for  comment 
herein,  the  definition  of  the  term  “tender 
offer”  in  proposed  Rule  14d-l(b)(l) 
would,  if  adopted  in  the  form  proposed 
or  as  revised,  be  applicable  to  sections 
14(d)  and  14(e)  of  the  Exchange  Act  as 
well  as  the  rules  promulgated 
thereunder,  including  Regulations  14D 
and  14E. 

B.  Proposed  Rule  14e-3:  Trading  in 
Subject  Company  Securities  on  the 
Basis  of  Material  Non-Public 
Information. 

As  discussed  more  fully  in  the 
February  release,26  the  testimony  in  the 
Senate  and  House  Hearings  on  the 
legislation  which  became  the  Williams 
Act  highlighted  the  market  disruption 
and  abusive  practices  associated  with 
leaks  of  the  intention  of  a  bidder  to 
make  a  tender  offer.27  During  the 
hearings  on  the  Williams  Act 
amendments  in  1970,  the  matter  was 
brought  to  Congress  attention  in  the 
context  of  the  manner  in  which  the 
Commission  would  implement  its 
rulemaking  authority  under  section 
14(e).28 


25  In  the  past,  the  Commission  has  found  it  helpful 
to  employ  various  factors  which  are  derived  from 
case  law  and  legal  commentary.  See  Securities  and 
Exchange  Commission  v.  Sun  Co.,  reported  sub. 
nom.  Weelman  v.  Dickinson,  (Current]  CCH  Fed. 
Sec.  L.  Rep.  (196.918  (S.D.N.Y.  1979);  Brascan  Ltd.  v. 
Ea’per  Equities  Ltd.,  (Current)  CCH  Fed.  Sec.  L.  Rep. 
(196,882  (S.D.N.Y.  1979);  and  Hoover  Co.  v.  Fuqua 
Ind.  Inc.,  Civil  Action  No.  C79-1062  (N.D.  Ohio.  June 
11, 1979)  The  Commission  believes  that,  in  the 
absence  of  the  adoption  of  a  specific  definition  such 
as  proposed  Rule  14d-l(b)(l).  these  factors  should 
be  applied  by  prospective  bidders  and  their  legal 
advisers  during  the  planning  stages  of  an 
acquisition  program. 

26  44  FR  9976. 

27  See,  e.g.,  1967  Senate  Hearings  at  69  el  passim. 

28  During  his  testimony  at  the  Senate  hearings, 
then  Chairman  Budge  was  asked  by  Senator 
Williams  to  give  the  committee  some  examples  of 


In  the  February  release  the 
Commission  expressed  serious  concern 
about  trading  on  the  basis  of  material, 
nonpublic  information  leaked  to  the 
market.29  Not  only  does  this  practice 
create  disparities  in  market 
information  30  and  market  disruption,31 
but  it  also  undermines  the  purposes  of 
the  Williams  Act.  Security  holders  who 
sell  to  persons  with  such  material, 
nonpublic  information  are  effectively 
denied  the  benefits  of  disclosure  and  the 
substantive  protections  provided  by  the 
Williams  Act.  If  furnished  with  such 
information,  these  shareholders  would 
be  able  to  make  an  informed  investment 
decision,  which  may  involve  deferring 
the  sale  of  the  securities  until  the  actual 
commencement  of  the  tender  offer.  On 
the  other  hand,  the  persons  trading  on 
such  non-public  information,  who  are 
usually  short  term  investors,  receive  all 
the  protections  of  the  Williams  Act. 
Finally,  leaks  may  lead  to  the  same 
“stampede  effect”  32  which  the  Williams 
Act  was  designed  to  avert  in  the  context 
of  tender  offers. 

The  Commission  addresed  this  issue 
in  the  February  release  when  it 
published  for  comment  proposed  Rule 
14e-2.  Paragraph  (a)  of  that  proposal 
applied  to  any  person,  other  than  a 
bidder,  in  possession  of  nonpublic 
information  received  directly  or 
indirectly  from  a  bidder  that  the  bidder 
would  make  a  tender  offer  for  the 
subject  company  securities.  Proposed 
Rule  14e-2(a)  would  have  proscribed 
any  purchase  of  subject  company 
securities  unless  prior  to  the  purchase 
the  person  publicly  announced  the 
information  received  and  its  source. 


fraudulent,  deceptive  or  manipulative  practices 
used  in  tender  offers  which  would  be  prevented  by 
the  rulemaking  authority  to  be  granted  to  the 
Commission  under  the  proposed  amendment  to 
section  14(e)  of  the  Act.  1970  Senate  Hearings  at  11. 
In  response  to  this  specific  request,  a  memorandum 
from  die  Commission’s  Division  of  Corporation 
Finance  was  submitted  for  the  record.  Among  the 
"problem  areas”  enumerated  by  this  memorandum 
which  the  staff  proposed  to  deal  with  by  rulemaking 
authority  under  section  14(e),  as  amended,  was  the 
situation  in  which 

The  person  who  has  become  aware  that  a 
tender  offer  is  to  be  made,  or  has  reason  to 
believe  that  such  bid  will  be  made,  may  fail  to 
disclose  material  facts  wih  respect  thereto  to 
persons  who  sell  him  securities  for  which  the 
tender  bid  is  to  be  made. 

Id.  at  12. 

28  44  FR  9976-79. 

30  The  term  "market  information"  has  been 
described  as  information  that  affects  the  price  of  a 
company's  securities  without  affecting  the  firm's 
earning  power  or  assets.  U.S.  v.  Chiarella,  588  F.2d 
1358  (2d  Cir.  1978).  Cert,  granted,  47  U.S.L.W.  3747 
(U.S.  May  14. 1979)  (No.  78-1202). 

91  Such  purchases  may  create  an  artificial 
demand  for  the  subject  company's  stock  resulting  in 
a  distortive  effect  on  the  free  play  of  market  forces 
envisioned  by  the  securities  laws. 

32  Rondeau  v.  Mosinee  Paper  Co..  422  U.S.  49.  58 
n.  8  (1975). 
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Thus,  proposed  Rule  14e-2(a)  would 
have  affirmed  a  duty  of  disclosure  on 
any  person  other  than  the  bidder  who 
purchased  subject  company  securities 
on  the  basis  of  only  one  item  of  material, 
nonpublic  information — the  undisclosed 
intention  of  the  bidder  to  make  a  tender 
offer.  Since  no  duty  would  have  arisen 
under  proposed  Rule  14e-2(a)  if  the 
person  with  such  knowledge  refrained 
from  trading,  the  proposal  would  have 
established  a  “disclose  or  abstain  from 
trading"  rule  under  section  14(e). 

Due  in  part  to  its  concern  that  the 
scope  of  proposed  Rule  14e-2(a)  was  not 
sufficiently  broad  to  reach  other  aspects 
of  the  misuse  of  material,  nonpublic 
information  relating  to  a  tender  offer, 
the  Commission  did  not  adopt  the 
proposal.  Material,  nonpublic 
information  relating  to  a  tender  is  not 
confined  to  the  undisclosed  intention  to 
make  a  tender  offer.  The  amount  and 
class  of  securities  being  sought,  the  price 
or  range  of  prices  being  offered  therefor, 
and  the  date  of  commencement  are 
among  the  other  items  of  information 
which  are  material  to  investors  in  the 
context  of  a  prospective  tender  offer. 
There  are  also  items  of  information  that 
are  material  to  investors  in  the  context 
of  an  on-going  tender  offer  as  well. 
Included  within  this  category,  for 
example,  are  price  increases,  the  receipt 
of  regulatory  approval,  or  the 
withdrawal  of  the  offer.  Thus,  purchases 
or  sales  of  subject  company  securities 
on  the  basis  of  material,  nonpublic 
information  relating  to  a  tender  offer, 
whether  made  prior  to  the 
commencement  of  or  during  a  tender 
offer,  present  issues  and  abusive 
practices  similar  to  those  addressed  by 
proposed  Rule  14e-2(a). 

Proposed  Rule  14e-3(a)  addresses  this 
broader  problem  directly.  The  proposal 
would  apply  to  any  person  other  than  a 
bidder  who  is  in  possession  of  material 
nonpublic  information  relating  to  a 
tender  ("tippee”)  by  another  person  if 
the  tippee  knows  or  has  reason  to 
believe  that  the  information  was 
received  directly  or  indirectly  from  such 
other  person  or  a  person  acting  on 
behalf  of  such  other  person.  Any 
purchases  or  sales  of  subject  company 
securities  or  options  to  purchase  or  sell 
securities  by  a  tippee  while  in 
possession  of  such  material,  nonpublic 
information  would  be  proscribed  unless 
prior  to  the  purchase  the  person  publicly 
announced  the  information  received  and 
its  source. 

Like  proposed  Rule  14e-2(a),  proposed 
Rule  14e-3(a)  would  affirm  a  duty  of 
disclosure  on  any  person,  other  than  a 
bidder,  who  purchases  on  the  basis  of 
material,  nonpublic  information 


obtained  directly  or  indirectly  from  a 
bidder,  such  as  from  persons  involved  or 
consulted  by  the  bidder  in  the  planning, 
financing,  preparation  or  execution  of 
the  tender  offer.  However,  proposed 
Rule  14e-3(a)  would  also  pertain  to 
sales  of  securities  under  such 
circumstances  since  sales  can  involve 
the  same  abusive  acts  and  practices. 
Moreover,  since  no  duty  to  disclose 
would  arise  if  a  person  subject  to  the 
proposal  refrains  from  trading,  the 
proposal,  if  adopted,  would  also 
establish  a  "disclose  or  abstain  from 
trading"  rule  under  section  14(e).  As 
with  proposed  Rule  14e-2(a),  the 
Commission  does  not  believe  that 
making  the  disclosure  required  by 
proposed  Rule  14e-3(a)  prior  to  a 
purchase  of  subject  company  securities 
would  be  a  defense  for  a  breach  of  duty 
owed  by  such  person. 

Proposed  Rule  14e-3(a)  differs  in 
several  respects  from  proposed  Rule 
14e-2(a).  Since  proposed  Rule  14e-3(a) 
comprehends  any  material,  nonpublic 
information  relating  to  a  tender  offer, 
including,  but  not  limited  to,  the 
undisclosed  intention  to  make  a  tender 
offer,  it  would,  unlike  proposed  Rule 
14e-2(a),  apply  throughout  the  period 
from  the  determination  33  to  make  a 
tender  offer  through  its  termination. 
Proposed  Rule  14e-3(a)  also  requires 
that  the  person  in  possession  of 
material,  nonpublic  information  know  or 
have  reason  to  believe  that  such 
information  was  obtained  directly  or 
indirectly  from  the  person  who  has 
determined  to  make  a  tender  offer  or  a 
person  acting  on  that  person’s  behalf. 
This  requirement  addresses  the 
Commentators’  concern  with  respect  to 
the  difficulty  under  proposed  Rule  14e- 
2(a)  of  separating  rumors  and 
speculation  from  leaks  from  the  person 
making  the  tender  or  persons  acting  on 
behalf  of  that  person.  In  their  view, 
many  persons  would  be  unwilling  to 
trade  for  fear  that  their  actions  would  be 
viewed  as  violative  of  the  rule,  unless 
the  problem  were  addressed. 

'“The  Commission  believes  that  a  bidder’s 
determination  to  make  a  tender  offer  may  be 
discerned  from  the  facts  and  circumstances 
involved.  Relevant  factors  include,  but  are  not 
limited  to.  consideration  or  a  resolution  by  the 
bidder’s  board  of  directors  relating  to  the  tender 
offer;  the  formulation  of  the  intention  to  make  a 
tender  offer  by  the  bidder  or  the  person(s)  acting  on 
behalf  of  the  bidden  or  activities  which 
substantially  facilitate  the  tender  offer  such  as:  a 
plan  to  make  a  tender  offer  for  a  specific  subject 
company’s  securities;  arranging  financing  for  a 
tender  offer;  preparing  or  directing  or  authorizing 
the  preparation  of  tender  offer  materials;  and 
authorizing  negotiations,  negotiating  or  entering  into 
agreements  with  any  person  to  act  as  a  dealer 
manager,  soliciting  dealer,  forwarding  agent  or 
depository  in  connection  with  the  tender  offer. 


The  abuse  at  which  proposed  Rule 
14e-3(a)  is  directed  is  the  actual  misuse 
of  material  nonpublic  information 
relating  to  a  tender  offer.  The 
Commission  recognizes  that  the 
proposal  is  capable  of  being  applied  to  a 
person  which  is  not  a  natural  person 
even  though  the  individuals  making  the 
investment  decision  on  behalf  of  such 
person  did  not  know  and  did  not  have 
access  to  material,  nonpublic 
information.  This  could  occur,  for 
example,  where  one  department  of  a 
multiservice  financial  institution 
received  material,  nonpublic 
information  relating  to  a  tender  while  a 
separate  and  independent  department  of 
the  same  organization  made  the  decision 
to  purchase  (or  sell)  securities  of  the 
subject  company  without  any 
knowledge  of  or  access  to  such 
information.  There  would  have  been  no 
actual  misuse  of  material  nonpublic 
information,  yet  the  institution  would 
constitute  a  person  which  purchased  (or 
sold)  subject  company  securities  in 
apparent  violation  of  proposed  Rule 
14d-3(a). 

The  Commission  requests  comment  on 
alternative  ways  in  which  the  impact  of 
proposed  Rule  14e-3(a)  on  multiservice 
financial  institutions  might  be  mitigated 
consistently  with  the  prevention  of  the 
abuses  noted  above.  There  are  a  number 
of  approaches  to  the  conflicts  faced  by 
multiservice  financial  institutions  in  this 
context,  some  of  which  are  discussed 
below.  However,  the  Commission 
emphasizes  that  the  discussion  does  not 
include  all  approaches  and  that  the 
inclusion  or  exclusion  of  a  particular 
alternative  is  no  reflection  on  its 
adequacy.  Moreover,  the  publication  for 
comment  of  proposed  Rule  14e-3(b), 
discussed  below,  is  intended  to  promote 
meaningful  and  detailed  public 
discussion  of  this  difficult  problem  and 
does  not  necessarily  reflect  a  preferred 
choice  by  the  Commission. 

Prompt  disclosure  of  material, 
nonpublic  information  is  clearly  the 
’  preferred  approach.  However,  this 
approach  is  not  feasible  where  the 
institution  is  unable  to  persuade  the 
person  who  has  determined  to  make  or 
is  making  the  tender  offer  to  disclose  the 
information,  the  disclosure  by  the 
institution  would  violate  a  confidential 
relationship  with  such  person  and  such 
person  has  a  right  to  withhold  disclosure 
for  a  proper  purpose. 

The  internal  isolation  of  material, 
nonpublic  information,  the  so-called 
"Chinese  Wall,"  is  generally  the 
approach  taken  in  proposed  Rule  14e-  • 
3(b).  Under  the  proposal,  conduct  by  a 
person  other  than  a  natural  person 
which  would,  but  for  the  application  of 
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proposed  Rule  14e-3(b),  violate 
proposed  Rule  14e-3(a),  would  be 
deemed  nonviolative  if  the  person  who 
otherwise  would  have  violated  proposed 
Rule  14e-3(a)  can  show  that  the 
individuals  who  made  the  investment 
decision  on  its  behalf  did  not  know  and 
did  not  have  access  to  material,  non- 
Public  information  relating  to  the  tender 
offer.  Thus,  in  the  above  illustration,  the 
department  of  the  multiservice  financial 
institution  that  made  the  decision  to 
purchase  (or  sell)  subject  company 
securities  without  knowledge  of  or 
access  to  the  material,  nonpublic 
information  in  the  possession  of  the 
other  department  would  not  be  viewed 
as  having  constructively  received  that 
information.  With  respect  to  the 
required  showing,  the  proposal  provides 
that  the  existence  of  policies  and 
procedures  to  ensure  that  material, 
nonpublic  information  will  not  be  used 
in  violation  of  proposed  Rule  14e-3(a) 
may,  depending  upon  the  facts  and 
circumstances,  be  taken  into  account 
with  respect  to  whether  the  department 
in  fact  had  access.  This  test  would 
ensure  that  the  reality  of  the  situation  in 
question,  i.e.,  the  particular  facts,  would 
govern.  However,  it  is  also  an 
acknowledgement  that  prescribing  an 
exhaustive  list  of  criteria  which  are 
capable  of  being  applied  to  all  of  the 
factual  situations  comprehended  by  the 
proposal  is  not  feasible.  Moreover,  even 
if  such  policies  and  procedures  were 
found  to  be  relevant  in  a  particular  case, 
they  would  merely  be  probative  of 
whether  access  to  material,  nonpublic 
information  relating  to  a  tender  offer  is 
or  was  regularly  provided.  Thus,  the 
ultimate  issue  would  be  whether  there 
was  knowledge  of  or  access  to  material, 
nonpublic  information  in  the  particular 
case. 

Another  approach  would  be  to 
require,  either  alone  or  together  with  a 
“Chinese  Wall,”  a  restricted-list 
procedure,  whereby  the  institution  is 
precluded  from  investing  in  any  security 
on  the  list  for  its  own  account  as  well  as 
from  making  recommendations  to  its 
customers  with  respect  to  the  security. 
Under  one  variant,  securities  would  be 
required  to  be  placed  on  the  list 
whenever  the  institution  received 
material,  non-public  information  with 
respect  thereto  and  would  be  removed 
from  the  list  once  the  information 
becomes  public.  Under  another  variant, 
the  securities  would  be  placed  on  the 
list  when  the  firm  entered  into  a 
relationship  which  would  be  likely  to 
lead  to  the  acquisition  by  the  institution 
of  material,  non-public  information  and 
would  remain  restricted  until  the 
relationship  is  terminated  or  the 


information  disclosed.  Because  the 
restricted  list  serves  functions  in 
addition  to  the  prevention  of  misuse  of 
material,  non-public  information,  such 
as  the  prevention  of  violations  of  Rule 
10b-6  (§  240.10b-6),  the  placement  of  a 
security  on  the  list  does  not  necessarily 
signal  the  existence  of  material,  non¬ 
public  information  with  respect  to  that 
security.  However,  the  Commission  is 
concerned  by  this  possibility  and 
therefore  requests  specific  comment  as 
to  how  inferences  as  to  the  existence 
and  nature  of  material,  non-public 
information  can  be  avoided. 

The  Commission  also  requests 
specific  comment  as  to  whether  the 
relief  provided  to  multi-service  financial 
institutions  should  distinguish  between: 
(1)  types  of  multi-service  financial 
institutions,  e.g.,  banks  and  broker- 
dealers;  (2)  departments  within  multi¬ 
service  financial  institutions,  e.g., 
commercial  and  trust  departments  of  a 
bank;  or  (3)  activities  performed  by 
multi-service  financial  institutions,  e.g., 
arbitrage  and  market-making. 
Commentators  are  requested  to  discuss 
the  nature  of  and  reasons  for  such 
distinctions,  if  any,  as  well  as  the 
manner  in  which  the  proposal  should  be 
revised  to  reflect  one  or  more  of  the 
distinctions.  ~ 

In  the  February  release  the 
Commission  also  published  for  comment 
proposed  Rule  14e-2(b).  That  proposal 
would  have  required  a  bidder  who  knew 
or  had  reason  to  believe  that  another 
person  had  violated,  or  was  about  to 
violate,  proposed  Rule  14d-2(a)  to  make 
promptly  a  public  announcement  of 
appropriate  information  with  respect  to 
the  bidder’s  tender  offer  for  subject 
company  securities.  The  proposal  was 
intended  to  provide  a  reasonable 
assurance  that  the  marketplace  and 
investors  would  be  promptly  alerted  by 
the  bidder  of  violations  of  proposed 
Rule  14e-2(a). 

The  Commission  continues  to  believe 
that  the  bidder’s  role  is  critical  in 
preventing  the  misuse  of  material,  non¬ 
public  information  relating  to  a  tender 
offer.  However,  in  view  of  the 
substantial  problems  raised  by  the 
commentators  with  respect  to  proposed 
Rule  14d-2(b),  the  Commission  has 
determined  that  a  different  approach  to 
the  problem  is  more  feasible.  While 
proposed  Rule  14e-2(b)  attempted  to 
deal  with  the  effects  of  misuse  of 
material  non-public  information, 
proposed  Rule  14e-3(c)  is  designed  to 
prevent  the  leaks,  the  source  of  the 
problem.  Under  proposed  Rule  14e-3(c) 
a  person  who  has  determined  to  make  or 
is  making  a  tender  offer  or  any  person 
acting  on  behalf  of  such  person  would 


be  prohibited  from  communicating 
material,  non-public  information  relating 
to  such  tender  offer  to  any  other  person 
if  such  person  knew  or  had  reason  to 
believe  that  the  other  person  was  likely 
to  violate  proposed  Rule  14e-3(a)  by 
purchasing  or  selling  subject  company 
securities.  However,  the  proviso  to 
proposed  Rule  14e-3(c)  recognizes  that 
the  person  who  has  determined  to  make 
or  is  making  a  tender  offer  will  normally 
not  have  reason  to  believe  that  its 
officers,  directors,  employees  or 
partners  as  well  as  persons  involved  in 
the  planning,  financing,  preparation  or 
execution  of  the  tender  offer  are  likely 
to  violate  proposed  Rule  14e-3(a).  Thus, 
the  communication  of  material,  non¬ 
public  information  relating  to  the  tender 
offer  to  such  persons  in  order  to 
implement  the  tender  offer  will  not 
violate  proposed  Rule  14e-3(c)  unless 
the  person  who  has  determined  to  make 
or  is  making  the  tender  offer  has 
evidence  indicating  that  these  persons 
are  likely  to  violate  proposed  Rule  14e- 
3(a). 

The  Commission’s  Institutional 
Investor  Study 34  found  that  bidders 
frequently  give  institutions  advance 
notice  in  either  general  or  specific  terms 
of  proposed  tender  offers.35  This 
practice  and  other  forms  of  "tipping"  of 
material,  non-public  information  relating 
to  a  tender  offer  when  coupled  with 
trading  on  such  information  undermines 
the  Williams  Act.  The  Commission 
therefore  believes  that  the  prophylaxis 
of  proposed  Rule  14e-3(c)  is  needed  to 
prevent  such  practices. 

The  Commission  also  requests 
specific  comment  as  to  whether  the 
purposes  described  above  can  be 
achieved  by  an  alternative  approach  to 
proposed  Rule  14e-3(c).  As  a  means 
reasonably  designed  to  prevent  the 
fraudulent,  manipulative  or  deceptive 
act  or  practice  described  in  proposed 
Rule  14e-3(a),  this  alternative  would 
make  it  unlawful  for  any  person  who 
has  determined  to  make  or  is  making  a 
tender  offer  to  communicate  material, 
nonpublic  information  relating  to  such 
tender  offer  to  any  person  who 
subsequently  violates  proposed  Rule 
14e-3(a)  unless  the  communication  (A) 
was  made  to  a  person  involved  in  the 
planning,  financing,  preparation  or 
execution  of  such  tender  offer,  (B)  was 
made  in  the  ordinary  course  of  business 
and  (C)  was  made  in  accordance  with 


54  Institutional  Investor  Study  Report,  Hit.  Doc. 
No.  92-64,  92d  Cong.,  1st  Sess.  (1971). 

uId.  at  2773,  2828-29,  2832-33.  Among  the  reasons 
given  for  this  practice  was  that,  if  the  institution 
established  a  position  in  the  subject  company's 
securities,  the  bidder  could  expect  to  purchase  such 
securities  pursuant  to  the  forthcoming  tender  offer. 
Id.  at  2830. 
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procedures  established  by  the  person 
who  has  determined  to  make  or  makes 
the  tender  offer  to  avoid  violations  of 
proposed  Rule  14e-3(a). 

C.  Proposed  Rule  14e-4  Equal  Treatment 
of  Security  Holders 

The  common  practice  in  making  a 
tender  offer  is  to  extend  the  offer  to  all 
the  holders  of  the  class  of  the  security 
which  is  the  subject  of  the  tender  offer. 
Exceptions  to  this  practice  have  been 
limited  in  nature  M  and  have  not  been 
challenged  by  the  Commission  as  a 
matter  of  policy.37 

Current  tender  offer  practice  thus 
reflects  a  common  understanding  that 
implicit  in  the  Williams  Act  is  a 
requirement  that  a  tender  offer  be  made 
to  all  security  holders.  The 
Congressional  purpose  underlying  the 
Williams  Act  was  to  require  fair  and 
equal  treatment  of  all  holders  of  the 
class  of  security  which  is  the  subject  of 
a  tender  offer. 38  Moreover,  the  operation 
as  well  as  the  legislative  history  of 
certain  substantive  provisions  of  the 
Williams  Act  contemplate  that  the 
tender  offer  will  be  made  to  all  holders 
of  the  class  being  sought.  For  example, 
the  additional  ten-day  pro  rata  period 
provided  by  section  14(d)(6)  upon  an 
increase  in  the  consideration  offered 
was  described  in  both  the  Senate  and 
House  reports  as  “allowing  all 
shareholders  a  fair  opportunity  to 
participate  in  the  offer.”  39 The 
Commission  has  consistently 
endeavored  to  fulfill  the  Congressional 
purpose  by  administering  the  Williams 
Act  to  prevent  unreasonable 
discrimination  among  holders  of  the 
class  of  security  which  is  the  subject  of 


MSee,  eg.,  Letter  to  Philip  McGuigan,  Esq.  from 
the  Division  of  Corporation  Finance  re:  Orange  and 
Rockland  Public  Utilities.  Inc.  (October  22, 1976). 
"Id. 

“This  purpose  was  noted  by  then  Chairman 
Cohen  in  his  testimony  during  the  Senate  hearings: 

(Tjhe  bill  is  designed  to  eliminate  conditions 
surrounding  the  offer  which  discriminate  unfairly 
among  those  who  may  desire  to  tender  their 
shares. 

1967  Senate  Hearings  at  17. 

The  second  objective  of  the  bill  is  to  assure 
fair  treatment  of  all  shareholders  who  decide  to 
accept  a  tender  offer. 

Id.  at  21. 

39 1967  Senate  Report  at  10: 1906  House  Report  at 
11. 


a  tender  offer. 

It  is  also  common  tender  offer  practice 
to  pay  all  tendering  security  holders  the 
same  price  for  their  shares.  This  practice 
similarly  reflects  a  common 
understanding  that  there  is  implicit  in 
the  Williams  Act  a  requirement  to  pay  to 
every  security  holder  the  highest 
consideration  offered  to  any  other 
security  holder  pursuant  to  the  tender 
offer.  This  construction  furthers  the 
purposes  underlying  the  Williams  Act, 
particularly  those  of  section  14(d)(7) 40 
which  requires  that  a  bidder  pay  any 
increae  in  the  condideration  offered  to 
persons  who  have  previously  tendered 
their  shares.  Section  14(d)(7)  has  been 
administered  by  the  Commission  to 
require  equal  treatment  of  tendering 
security  holders.4* 

In  view  of  the  fact  that  a  definition  of 
the  term  “tender  offer"  is  being 
proposed  for  comment,  the  Commission 
believes  it  is  appropriate  to  also  propose 
for  comment  rules  which  would  codify 
the  “offer  to  all"  and  “highest 
consideration”  requirements  discussed 
above.  By  proposing  these  requirements 
simultaneously  with  the  proposed 
definition  of  the  term  "tender  offer,”  the 
Commission  intends  to  clarify  the 
distinction  between  the  application  of 
the  definition  to  a  transaction  and  the 
regulatory  requirements  that  must  be 
observed  once  it  is  determined  that  a 
tender  offer  is  being  made.  The  fact  that 
an  offer  is  extended  to  less  than  all  the 


40  The  Senate  and  House  Reports  on  the  bill  which 
was  finally  enacted  describe  the  purpose  of  section 
14(d)(7)  as  being: 

to  assure  fair  treatment  of  those  persons  who 
tender  their  shares  at  the  beginning  of  the  tender 
period  and  to  assure  equality  of  treatment  among 
all  shareholders  who  tender  their  shares. 

1967  Senate  Report  at  10:  1968  House  Report  at  11. 

The  provision  which  became  section  14(d)(7)  was 
First  suggested  by  the  Commission,  which  described 
the  purpose  as  being 

to  remove  a  purely  fortuitous  factor  from  the 
calculation  of  the  amount  security  holders  should 
receive  for  their  securities  by  assuring  them  of 
the  same  price  for  their  securities  regardless  of 
when  they  are  taken  up  and  to  avoid  the 
discriminating  effect  of  paying  some  holders 
more  than  others,  since  security  holders 
tendering  their  shares  pursuant  to  a  tender  offer 
normally  assure  tendering  security  holders  will 
receive  the  same  price. 

112  Cong.  Rec.  19003.  19005  (1966)  (Memorandum  of 
the  SEC  to  the  Committee  on  Banking  and 
Currency.  U.S.  Senate  on  S.  2731.  89th  Cong.,  1st 
Sess..  Ill  Cong.  Rec.  28256  (1965)). 

41  See.  e.g..  Letter  to  William  Gleeson,  Esq.  from 
the  Division  of  Corporation  Finance  re:  Methode 
Electronics.  Inc.  (December  29. 1976). 


holders  of  a  class  of  a  security  or  that 
different  consideration  is  offered  to 
different  holders  of  the  same  class  of 
securities  or  both  does  not  mean  that  a 
tender  offer  has  not  been  made.  It  does, 
however,  mean  that  if  such  a  transaction 
is  found  to  be  a  tender  offer  under  the 
proposed  definition,  the  transaction 
would  not  have  been  made  in 
compliance  with  the  proposed 
requirements  that  the  offer  be  open  to 
all  security  holders  and  that  the 
consideration  paid  to  any  security  hold 
be  equal  to  the  highest  consideration 
offered  to  any  other  security  holder.  - 
These  requirments,  like  those  stated 
explicitly  in  sections  14(d)(5).  14(d)(6) 
and  14(d)(7),  are  the  consequences  of 
making  a  tender  offer  and  are  therefore 
unrelated  to  the  determination  of 
whether  or  not  a  tender  offer  has  been 
made. 

Thus,  proposed  Rules  14e-4(a)  and  (b) 
would,  if  adopted,  make  explicit 
requirements  which  are  implicit  in  the 
Williams  Act.  Proposed  Rule  14e-4(a) 
would  require  the  consideration  paid  to 
any  security  holder  to  be  equal  to  the 
highest  consideration  offered  to  any 
other. security  holder  pursuant  to  the 
tender  offer.  With  respect  to  an  odd-lot 
tender  offer  by  an  issuer  for  securities  of 
a  class  of  which  it  is  the  issuer,  the 
proviso  in  proposed  Rule  14e-4(a)  would 
permit  the  consideration  paid  in  such 
tender  offers  to  be  based  on  a  formula 
such  as  market  price  prevailing  on  the 
date  tendered  securities  are  received  by 
the  issuer. 

The  Commission  requests  specific 
comment  on  whether  the  objective  of 
proposed  Rule  14e-4(a)  now  expressed 
in  terms  of  “highest  consideration” 
would  be  better  achieved  by  another 
standard  such  as  “same 
consideration"  42  or  “substantially  the 
same  consideration."  In  this  context,  the 
Consideration."  In  this  context,  the 
Commission  invites  comment  on 
whether  different  forms  of  consideration 
which  are  substantially  equivalent  ought 
to  be  permitted  or  whether  the  different 
forms  of  consideration  such  as  cash  or 
cash  and  securities  should  be  offered  to 
all  security  holders. 

Proposed  Rule  14e-4(b)  would  require 
the  tender  offer  to  be  open  to  all  holders 
of  the  class  of  securities  which  is  the 
subject  of  the  tender  offer.  Two 


41  See  Release  No.  34-14234.  (December  7. 1977) 
(42  FR  63066.  63069)  which  published  for  comment  a 
requirement  of  same  consideration  to  all  security 
holders  in  the  context  of  issuer  tender  offers  under 
then  proposed  Rule  13e— 4(b)(7). 
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exceptions  from  this  latter  requirement 
are,  however,  also  being  proposed  with 
respect  to  tender  offers  by  issuers  for 
their  own  securities.  The  first  exception 
would  allow  issuer  tender  offers  which 
are  limited  to  persons  who  own,  of 
record  or  beneficially,  an  aggregate  of 
not  more  than  a  specified  number  which 
is  less  than  one  hundered  shares  of  such 
security  (an  “odd  lot").  This  exception  is 
based  on  proposed  Rule  13e— 4(b)(7) 
published  for  comment  in  1977  43  (the 
"1977  proposal").  The  commentators 
generally  agreed  that  the  odd-lot 
holders,  as  well  as  the  issuer  and  its 
other  security  holders,  derive  financial 
benefits  from  odd-lot  tender  offers. 
Holders  of  odd  lots  are  afforded  an 
opportunity  to  dispose  of  their  shares 
without  incurring  disporportionately 
high  transaction  costs.  The  issuer  and  its 
other  security  holders  benefit  to  the 
extent  that  the  elimination  of  odd  lots 
reduces  the  expenses  incurred  by  the 
issuer  in  servicing  small  shareholder 
accounts.  Although  contemplated  by  the 
1977  proposal,  the  exception  has  been 
revised  to  specifically  permit  odd-lot 
issuer  tender  offers  to  fewer  than  all 
holders  of  odd-lots.  Thus,  the  issuer  is 
able  to  determine  the  maximum  odd-lot 
size  for  which  a  tender  offer  is  made. 

The  Commission  believes  that  the 
exception  to  permit  odd-lot  issuer  tender 
offers  does  not  unreasonably 
discriminate  among  holders  of  the  class 
being  sought  and  that,  as  a  matter  of 
policy,  such  tender  offers  should  not ' 
generally  be  discouraged. 

The  second  exception  would  permit 
issuer  tender  offers  which  are  not  make 
to  officers,  directors  or  affiliates.  The 
exclusion  of  securities  held  by  these 
persons  would  operate  to  reduce  the 
proration  risk  to  an  issuer's  public 
security  holders  and  thus  would  permit 
them  to  participate  in  the  tender  offer  to 
a  greater  extent.  Moreover,  the 
relationship  of  the  persons  covered  by 
the  exception  to  the  issuer  is  such  that 
their  exclusion  from  the  tender  offer  will 
generally  be  volitional.  Accordingly,  the 
exception  is  not  inconsistent  with  the 
purpose  of  the  proposal. 

D.  Rule  14e-5.  Prohibiting  purchases  not 
made  by  means  of  a  tender  offer 

The  Commission  is  proposing  to 
rescind  Rule  10b-13  and  to  adopt  in  lieu 
thereof  proposed  Rule  14e-5.  Rule  10b- 
13  currently  prohibits  purchases  from 
being  made  otherwise  than  pursuant  to 
a  tender  offer  from  the  time  the  tender 
offer  is  publicly  announced  until  the 
expiration  of  the  offer.  Proposed  rule 
14e-5  would  prohibit  any  person  who 


43  Release  No.  34-14234  (December  7, 1977)  (42  FR 
63066). 


makes  a  tender  offer  or  simultaneous 
tender  offers  44  for  one  or  more  classes 
of  securities  issued  by  a  single  subject 
company  from  making  purchases  of 
specified  securities  except  by  means  of 
the  tender  offers  45  during  the  period 
from  the  public  announcement  of  certain 
information  or,  if  no  announcement  is 
made,  the  date  on  which  the  first  of  the 
tender  offers  commences  through  the 
tenth  business  day  after  the  termination 
of  the  last  of  the  tender  offers  to  expire. 
Thus,  tender  offers  for  more  than  one 
class  of  securities  would  be  specifically 
permitted  under  the  proposal  so  long  as 
purchases  were  not  made  outside  of  the 
tender  offer,  during  the  specified  period. 

The  information  which  must  be 
included  in  a  public  announcement  that 
will  trigger  Rule  10b-13  is  similar  to  that 
found  in  Rule  14d-2(c).  However, 
proposed  Rule  14e-5  would  prohibit 
purchases  from  being  made  except  by 
means  of  the  tender  offer  after  the 
public  announcement  of  the  information 
specified  in  Rule  14d-2(d)  through  the 
tenth  business  day  after  the  termination 
of  the  tender  offer.  By  basing  the 
prohibition  on  the  information  contained 
in  Rule  14d-2(d),  the  proposal  would 
interrelate  with  and  augment  the 
protections  afforded  by  Rule  14d-2(b). 

Rule  14d-2(b)  provides  that  a  bidder’s 
public  announcement  through  a  press 
release,  newspaper  advertisement  or 
public  statement  of  certain  material 
terms  of  a  tender  offer  in  which  the 
consideration  consists  solely  of  cash 
and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  causes  the  bidder’s  tender 
offer  to  commence  under  section  14(d).46 
The  information  which  will  trigger  Rule 


44  Although  the  discussion  will  hereinafter  refer  to 
a  tender  offer  for  a  single  class  of  securities,  it  is 
equally  applicable  to  simultaneous  tender  offers  for 
more  than  one  class  of  securities  of  a  single  subject 
company. 

45  Proposed  Rule  14e-5(c)  would,  however,  except 
certain  purchases  from  the  application  of  proposed 
rule  14e-5(a). 

46  Under  Rule  14d-3(a)  a  bidder  must  file  and 
transmit  its  Schedule  14D-1  on  the  date  of 
commencement  as  well  as  publish  or  send  or  give 
the  information  required  by  Rule  14d~6(a)  to 
security  holders.  It  should  be  noted,  however,  that 
Rule  14d-2(b)  contains  an  exception  clause  which  is 
designed  to  prevent  the  imposition  of  undue 
burdens  on  a  bidder  and  to  assure  the  availability 
of  security  holder's  rights  under  sections  14(d)(5) 
and  14(d)(6)  and  the  rules  promulgated  thereunder. 
Under  the  exception  clause,  the  tender  offer  would 
not  be  deemed  to  commence  on  the  date  of  the 
public  announcement  if  within  five  business  days 
thereof  the  bidder  either.  (1)  issues  a  subsequent 
public  announcement  stating  that  the  bidder  has 
determined  not  to  continue  with  the  offer  or  (2) 
complies  with  the  filing  requirements  of  Rule  14d- 
3(a)  and  disseminates  the  disclosure  required  by 
Rule  14d-6(a)  to  security  holders  pursuant  to  Rule 
14d-4  or  otherwise.  Nevertheless,  in  the  latter  case, 
section  14(d)(7)  will  apply  from  the  date  of  such 
public  announcement. 


14d-2(b)  incudes:  the  identity  of  the 
bidder  and  the  subject  company;  a 
statement  of  the  class  and  amount  of 
securities  being  sought;  and  disclosure 
of  the  price  or  range  of  prices  being 
offered  therefor.  The  determination  that 
section  14(d)  is  applicable  upon  the  date 
of  such  public  announcement  was  based 
on  the  Commission’s  judgment  that 
putting  such  information  in  the  public 
domain  has  such  a  demonstrable  impact 
on  both  security  holders  and  the  market 
as  to  constitute  the  practical 
commencement  of  the  tender  offer.  Such 
public  announcements  cause  investors 
to  make  investment  decisions  with 
respect  to  a  tender  offer  on  the  basis  of 
incomplete  information  and  trigger 
market  activity  normally  attendant  to  a 
tender  offer,  such  as  arbitrageur  activity. 

Rule  14d-2(d)  does,  however,  permit  a 
bidder  to  make  a  public  announcement 
of  the  following  information  47  with 
respect  to  a  tender  offer  in  which  the 
consideration  consists  solely  of  cash 
and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  without  deeming  the 
tender  offer  to  have  commenced  under 
Rule  14d-2(b):  the  identity  of  the  bidder 
and  the  subject  company;  and  a 
statement  that  the  bidder  intends  to 
make  a  tender  offer  in  the  future  for  a 
class  of  equity  securities  of  the  subject 
company  which  statement  does  not 
specify  the  amount  of  securities  of  such 
class  to  be  sought  or  the  consideration 
to  be  offered  therefor.  While  the 
Commission  recognizes  that  the  impact 
such  statements  on  security  holders  and 
the  market  is  not  as  significant  as  those 
in  which  the  price  to  be  offered  and  the 
amount  of  securities  to  be  sought  is 
specified,  such  statements  do  have  a 
demonstrable  impact  and  pose  the  same 
types  of  problems,  albeit  to  a  lesser 
extent,  as  the  statements  comprehend 
by  Rule  14d-2(b). 

In  view  of  their  lesser  impact  and  the 
burden  which  would  be  imposed  on 
bidders  if  such  statements  were  deemed 
to  constitute  the  commencement  of  the 
tender  offer,  the  Commission  has 
determined  that  such  statements  will  not 
be  viewed  as  commencing  the  tender 
offer.  However,  the  Commission 
believes  that  a  person  who  intends  to 
make  a  tender  offer  should  not  be  able 
to  purchase  securities  after  such  public 
announcements  have  been  made  except 
by  means  of  the  tender  offer.  Requiring 
the  person  who  intends  to  make  a  tender 
offer  to  cease  purchasing  after  such  an 
announcement  is  made  will  minimize,  to 
the  extent  feasible,  the  abuses  noted 
above.  It  will  also  reduce  the  likelihood 


47 The  specified  information  is  set  forth  in  Rule 
14d-2(c). 
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of  fraudulent,  deceptive  or  manipulative 
acts  or  practices  during  this  period. 
Moreover,  once  the  specified 
information  has  been  publicly 
announced,  the  proposal  removes  any 
incentive  on  the  part  of  holders  of 
substantial  blocks  of  securities  to 
demand  from  the  person  making  the 
tender  offer(s)  a  consideration  greater 
than  or  different  from  that  currently 
offered  to  unaffiliated  security  holders. 

The  Commission  specifically  requests 
comment  on  whether  the  operation  of 
proposed  Rule  14e-5(a)  should  be 
predicated  on  an  event  other  than  the 
public  announcement  of  the  information 
contained  in  Rule  14d-2(d),  such  as,  for 
example,  the  announcement  of 
dissemination  of  the  information 
contained  in  Rule  14d-2(c).  The  latter 
formulation  would  be  consistent  with 
existing  interpretations  under  Rule  10b- 
13.  In  addition,  the  Commission  requests 
comment  on  the  impact  which  proposed 
Rule  14e-5(a)  would  have  on  the  timing 
of  the  announcement  to  make  a  tender 
offer. 

As  noted  above,  proposed  Rule  14e-5 
also  differs  from  Rule  10b-13  in  that  it 
would  prohibit  purchases  for  a  period  of 
ten  business  days  after  the  termination 
of  the  tender  offer. 48  The  Commission 
believes  that  this  provision  may  be 
necessary  to  ensure  that  a  bidder  does 
not  take  advantage  of  unsettled  market 
conditions  following  the  termination  of 
its  tender  offer.  The  Commission 
specifically  requests  comment  on 
whether  a  period  of  ten  business  days 
after  a  tender  offer  is  sufficient  to  permit 
the  impact  of  the  offer  on  the  market  to 
subside  before  subsequent  purchases 
can  be  made.  Rule  13e— 4(f)(6)  (§  240.13e- 
4(f)(6))  prohibits  purchases  of  securities 
of  the  same  class  and  series  which  are 
the  subject  of  a  tender  offer  covered  by 
the  rule  during  the  ten  business  day 
period  subsequent  to  the  termination  of 
the  tender  offer.  Commentators 
advocating  a  longer  period  are  asked  to 
consider  whether  a  different  period 
should  apply  to  tender  offers  which  are 
subject  to  Rule  13e-4. 

Paragraph  (b)  of  proposed  Rule  14e-5 
specifies  the  securities  to  which  the  rule 
applies.  The  securities  include  not  only 
those  to  be  sought  in  the  bidder’s  tender 
offer  but  also  any  option,  warrant  or 
right,  convertible  security  or  other 


48  This  approach  is  being  taken  in  lieu  of  the 
integration  approach  taken  in  proposed  Rule  14d-8 
which  was  published  for  comment  in  the  February 
release.  That  proposal  would  have  integrated,  for 
purposes  of  section  14(d)(7)  of  the  Exchange  Act, 
certain  purchases  of  subject  company  securities 
made  by  a  bidder  or  its  affiliates  within  forty 
business  days  after  the  termination  of  the  bidder's 
tender  offer.  The  commentators  raised  substantial 
problems  with  respect  to  both  the  approach  taken 
therein  as  well  as  its  operation  and  impact 


security  which  involves  a  contractual 
right,  privilege  or  other  provision  to 
purchase  or  acquire  the  security  which 
is  the  subject  of  the  tender  offer.  It 
should  be  noted,  however,  that  a  person 
meeting  the  conditions  specified  in 
paragraph  (c)  of  proposed  Rule  14e-5 
may  purchase  any  of.  these  securities 
pursuant  to  the  exercise  of  options, 
warrants  or  rights,  the  conversion  of 
convertible  securities,  or  the 
performance  of  agreements  to  purchase 
such  securities.  The  specified  conditions 
are:  that  the  options,  warrants,  rights, 
convertible  securities,  or  agreements 
were  acquired  or  entered  into  prior  to 
the  time  of  such  public  announcement  or 
pursuant  to  the  tender  offer;  and  that 
such  securities  or  agreements  and  any 
exercise  thereof  are  disclosed  in  any 
applicable  filings  under  the  Williams 
Act.  If  adopted,  the  proposal  would 
change  the  practice  under  Rule  10b-13 
which  limits  purchases  other  than 
pursuant  to  the  tender  offer  during  the 
specified  period  to  the  exercise  of  a  right 
of  conversion  or  exchange  of  another 
security  that  is  immediately  convertible 
into  or  exchangeable  for  the  security 
which  is  the  subject  of  the  tender  offer  if 
the  other  security  is  owned  prior  to  the 
public  announcement.  Specific  comment 
is  requested  as  to  whether  the 
expansion  of  the  scope  of  purchases 
which  are  permitted  to  be  made  under 
proposed  Rule  14e-5(c)  except  by  means 
of  the  tender  offer  during  the  specified 
period  is  preferable  to  the  limitation 
under  Rule  10b-13.  Comment  is  also 
requested  with  respect  to  the  impact  of 
each  of  these  limitations  on  tender  offer 
practice  given  the  proposed  change  in 
the  type  of  announcement  that  will 
trigger  the  prohibition  on  purchases 
outside  of  the  tender  offer. 

Paragraphs  (d)  and  (e)  of  proposed 
Rule  14e-5  are  the  same  as  paragraphs 
(c)  and  (d)  of  Rule  10b-13.  Paragraph  (d) 
would  provide  an  exemption  therefrom 
for  purchases  under  specified  conditions 
pursuant  to  “qualified  stock  options,” 
"employee  stock  purchase  plans,”  and 
"restricted  stock  options”  as  defined  in 
sections  422,  423,  and  424(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  respectively,  as  well  as 
purchases  under  specified  types  of 
employee  plans.  Paragraph  (e)  would 
provide  that  the  Commission  may, 
unconditionally  or  on  terms  and 
conditions,  exempt  any  transaction  from 
the  operation  of  the  rule  if  the 
Commission  finds  that  the  exemption 
would  not  result  in  the  use  of  a 
manipulative  or  deceptive  device  or 
contrivance  or  of  a  fraudulent,  deceptive 
or  manipulative  act  or  practice  within 
the  purpose  of  the  rule. 


■■■!■■ . .  . 

As  proposed,  Rule  14e-5  applies  to 
certain  purchases  subsequent  to  the 
termination  of  any  tender  offer,  whether 
for  all  or  less  than  all  of  a  class  of 
securities.  Specific  comment  is 
requested  as  to  whether  the  regulation 
of  post-termination  purchases  should 
distinguish  between  a  tender  offer  for 
any  or  all  securities  and  a  tender  offer 
for  only  a  portion  of  the  securities  of  a 
class  which  would  result  in  pro  ration  if 
the  offer  is  over  subscribed. 
Commentators  advocating  such  a 
distinction  are  requested  to  furnish  the 
rationale  therefor  and  to  suggest 
appropriate  treatment  in  each  case. 

General  and  Specific  Inquiries 

A.  Issue  Relating  to  Subject  Companies 

The  Commission  is  becoming 
increasingly  concerned  by  the  effect  of 
defensive  corporate  charter 
amendments  on  the  interests  of 
investors,  particularly  investors  who  are 
confronted  with  a  tender  offer.  On 
October  13, 1978,  the  Commission 
authorized  the  Division  of  Corporation 
Finance  to  publish  the  instructions  to  its 
staff  with  respect  to  the  review  of  proxy 
or  information  statements  containing 
proposals  relating  to  such 
amendments.49  Since  that  time  the 
Commission’s  staff  has  monitored  proxy 
and  information  statements  containing 
proposals  relating  to  such  amendments. 
In  many  instances,  these  defensive 
amendments  may  in  part  be  designed  to 
deter  the  making  of  a  tender  offer  for 
companies  with  such  provisions  in  their 
charters.  In  such  cases,  security  holders 
of  such  companies  would  be  denied  the 
benefits  of  tender  offers  for  their 
securities  which  were  recognized  by 
Congress  in  adopting  the  Williams  Act.50 
Because  these  actibns  appear  to  be 
inconsistent  with  the  protection  of 
investors  and  the  Congressional  purpose 


49  Release  No.  34-15230  (October  13. 1978)  (43  FR 
49083). 

“In  introducing  the  legislation  which  became  the 
Williams  Act.  Senator  Williams  stated: 

This  measure  is  not  aimed  at  obstructing 
legitimate  takeover  bids.  In  some  instances,  a 
change  in  management  will  prove  a  welcome 
boon  for  shareholder  and  employee,  and  in  a  few 
severe  situations  it  may  be  necessary  if  the 
company  is  to  survive. 

Cong.  Rec.  S443-444  (daily  ed.  January  18, 1967) 
(remarks  by  Senator  Williams). 

I  have  taken  extreme  care  with  this  legislation 
to  balance  the  scales  to  protect  the  legitimate 
interests  of  the  corporation,  management  and 
shareholders  without  unduly  impeding  cash 
takeover  bids. 

Id.  at  S444. 

...  I  am  certain  that  this  amendment  to  the 
Securities  Exchange  Act  will  benefit  the  interests 
of  America's  more  than  20  million  shareholders 
and  will  not  serve  as  a  device  to  protect  an 
inefficient  management  from  a  legitimate 
takeover  bid. 

Id. 
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underlying  the  Williams  Act,  the 
Commission  is  requesting  specific 
comment  with  respect  to  the  following: 
(1)  the  impact  of  defensive  corporate 
charter  amendments  on  tender  offer 
practice  and  the  interests  of  investors  in 
the  context  of  tender  offers;  and  (2)  the 
need  for  and  type  of  rulemaking  action 
which  should  be  taken  by  the 
Commission  under  the  Exchange  Act  to 
address  such  charter  and  by-law 
amendments. 

B.  Issue  Relating  to  Purchases  Contrary 
to  Statements  in  Schedule  13D 

The  Commission  notes  that  in 
responding  to  Item  4  of  Schedule  13D 
(§  240.13d-101)  there  is  often  included  a 
discussion  of  a  number  of  alternative 
courses  of  action  which  may  be  taken. 
The  Commission  also  notes  that  open 
market  purchases  are  frequently  made 
even  though  such  discussion  has  not 
been  amended  prior  thereto  to  reflect 
the  specific  intention  to  make  such 
purchases.  However,  Rule  13d-2(a) 

(§  240.13d-2(a))  requires  an  amendment 
to  Schedule  13D  if  any  material  change 
occurs  in  the  information  set  forth  in  the 
Schedule,  including  a  change  in  the 
filing  person’s  purposes,  plans  or 
proposals  described  under  Item  4.  While 
the  Commission  considers  such 
purchases  without  a  prior  amendment  to 
Item  4  to  be  a  specific  violation  of  Rule 
13d-2(a),  the  Commission  is  also 
concerned  about  the  deceptive  effect 
such  omissions  may  have  on  the  market 
place.  Therefore  the  Commission 
requests  specific  comment  as  to  whether 
further  rulemaking  under  section  10(b)  of 
the  Exchange  Act  is  necessary. 
Specifically,  such  rulemaking  would 
proscribe  open  market  purchases  by 
persons  who  have  filed  a  Schedule  13D 
unless  there  is  prior  disclosure  in  such 
filing  or  amendments  thereto  specifically 
reflecting  the  intention  to  do  so. 

C.  Application  of  Proposals  to  Tender 
Offers  for  Debt  Securities 

In  addition  to  applying  to  tender 
offers  for  equity  securities,  the  proposals 
published  herein  would  be  applicable  to 
tender  offers  for  debt  securities.  The 
Commission  recognizes  that  certain 
issuer  purchases  of  debt  securities  to 
satisfy  sinking  fund  and  other 
mandatory  redemption  requirements 
may  constitute  a  tender  offer  within  the 
meaning  of  the  definition  proposed  for 
comment  herein.  In  recognition  of  this 
and  similar  issues,  the  Commission 
invites  specific  comment  as  to  whether 
or  not  it  is  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors  for  any  or  all  of  these 
proposals  to  apply  to  such  tender  offers 
for  debt  securities,  even  if  made  to 


satisfy  sinking  fund  provisions  or 
requirements. 

D.  Application  of  Proposals  to  Tender 
Offers  for  Foreign  Securities  and  Tender 
Offers  Made  in  Foreign  Countries  or  by 
Foreign  Persons 

The  Commission  invites  specific 
comment  with  respect  to  the  effect  of 
the  proposals  published  herein  on:  (1) 
tender  offers  by  domestic  persons  for  (a) 
domestic  securities  held  in  foreign 
countries  and  (b)  for  foreign  securities 
held  in  the  United  States  and/or  foreign 
countries;  and  (2)  tender  offers  by 
foreign  persons  for  domestic  and/or 
foreign  securities  held  (a)  in  the  United 
States  or  (b)  in  foreign  countries. 

Specific  comment  is  also  requested  as  to 
the  need  for  and  type  of  exemption(s) 
from  the  proposals  which  might  be 
created  for  such  tender  offers. 

E.  Other  Inquiries 

In  addition  to  the  above  and  the 
issues  raised  by  the  proposals,  the 
Commission  requests  written  comment 
on  the  following:  (1)  Whether  the  costs 
imposed  on  bidders,  subject  companies 
and/or  others  by  the  proposals 
published  for  comment  herein  outweigh 
their  benefits  to  investors  and  the  public 
interest;  and  (2)  Whether  any  proposed 
rule  or  the  proposed  schedule,  if 
adopted,  would  have  an  adverse  effect 
on  competition  or  would  impose  a 
burden  on  competition  which  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Exchange  Act. 
Comments  on  this  inquiry  should 
include,  to  the  extent  feasible,  detailed 
empirical  and  evidentiary  material  in 
support  of  any  conclusions,  opinions  or 
positions.  Comments  on  this  inquiry  will 
be  considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)(2)  of  the  Exchange  Act. 

In  addressing  the  issues  raised  and 
the  proposals  published  in  this  release, 
commentators  should  feel  free  to 
consider  the  materials  accumulated  in 
Commission  File  No.  S7-770. 

Text  of  Proposals 

The  text  of  the  proposals  is  set  forth 
below:  (Attention — The  text  of  the 
following  proposed  amendments  uses 
►  •<  arrows  to  indicate  additions  and 
[  ]  brackets  to  indicate  deletions.) 

1. 17  CFR  Part  240  is  proposed  to  be 
amended  by  revising  Regulation  14D 
(§§  240.14d-l  through  14d-101)  in  the 
following  respects: 

Section  240.14d-l  is  proposed  to  be 
amended  to  read  as  follows: 


§  240.14d-1  Scope  of  and  definitions 
applicable  to  Regulations  14D  and  14E. 

(a)  Scope.  Regulation  14D  (§§  240.14d- 
1  through  240.14d-101)  shall  apply  to 
any  tender  offer  which  is  subject  to 
section  14(d)(1)  of  the  Act,  including,  but 
not  limited  to,  any  such  tender  offer  for 
securities  of  a  class  described  in  that 
section  which  is  made  by  an  affiliate  of 
the  issuer  of  such  class.  Regulation  14E 
(§§  240.14e-l  [and  240.14e-2j 
►through  14e-5<<)  shall  apply  to  any 
tender  offer  for  securities  (other  than 
exempted  securities)  unless  otherwise 
noted  therein. 

(b)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in 
Regulation  14D  or  Regulation  14E  have 
the  same  meaning  as  in  the  Act  and  in 
Rule  12b-2  (|  240.12b-2)  promulgated 
thereunder.  In  addition,  for  purposes  of 
sections  14(d)  and  14(e)  of  the  Act  and 
Regulations  14D  and  14E,  the  following 
definitions  apply: 

►  (1)  The  term  “tender  offer”  includes 
a  “request  or  invitation  for  tenders”  and 
means  one  or  more  offers  to  purchase  or 
solicitations  of  offers  to  sell  securities  of 
a  single  class,  whether  or  not  all  or  any 
portion  of  the  securities  sought  are 
purchased,  which 

(i)  During  any  45-day  period  are 
directed  to  more  than  10  persons  and 
seek  the  acquisition  of  more  than  5%  of 
the  class  of  securities,  except  that  offers 
by  a  broker  (and  its  customer)  or  by  a 
dealer  made  on  a  national  securities 
exchange  at  the  then  current  market  or 
made  in  the  over-the-counter  market  at 
the  then  current  market  shall  be 
excluded  if  in  connection  with  such 
offers  neither  the  person  making  the 
offers  nor  such  broker  or  dealer  solicits 
or  arranges  for  the  solicitation  of  any 
order  to  sell  such  securities  and  such 
broker  or  dealer  performs  only  the 
customary  functions  of  a  broker  or 
dealer  and  receives  no  more  than  the 
broker’s  usual  and  customary 
commission  or  the  dealer’s  usual  and 
customary  mark-up;  or 

(ii)  Are  not  otherwise  a  tender  offer 
under  paragraph  (b)(l)(i)  of  this  section, 
but  which  (A)  are  disseminated  in  a 
widespread  manner,  (B)  provide  for  a 
price  which  represents  a  premium  in 
excess  of  the  greater  of  5%  of  or  $2 
above  the  current  market  price  and  (C) 
do  not  provide  for  a  meaningful 
opportunity  to  negotiate  the  price  and 
terms.  ◄ 

C(1)J^(2)<*  The  term  “bidder  means 
any  person  who  makes  a  tender  offer  or 
on  whose  behalf  a  tender  offer  is  made: 
Provided,  however,  That  the  term  does 
not  include  an  issuer  which  makes  a 
tender  offer  for  securities  of  any  class  of 
which  it  is  the  issuer; 
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C(2)3  ►  (3) ◄  The  term  ‘‘subject 
company”  means  any  issuer  of 
securities  which  are  sought  by  a  bidder 
pursuant  to  a  tender  offers:  Provided, 
however,  That,  with  respect  to  Rule  14e- 
3,  the  term  includes  any  issuer  of 
securities  which  are  proposed  to  be 
sought  pursuant  to  a  tender  offer  by  a 
person  who  has  determined  to  make  a 
tender  offer-*; 

[(3)3 ►(4)-*  The  term  “security 
holders”  means  holders  of  record  and 
beneficial  owners  of  securities  which 
are  the  subject  of  a  tender  offer; 

t(4)3M5H  The  term  “beneficial 
owner”  shall  have  the  same  meaning  as 
that  set  forth  in  Rule  13d-3:  Provided, 
however,  That,  except  with  respect  to 
Rule  14d-3,  Rule  14d-9(d)  and  Item  6  of 
Schedules  14D-1  and  14D-9,  the  term 
shall  not  include  a  person  who  does  not 
have  or  share  investment  power  or  who 
is  deemed  to  be  a  beneficial  owner  by 
virtue  of  Rule  13d— 3(d)(1)  (§  240.13d- 
3(d)(1)); 

[(5)3  ►(6)-*  The  term  “tender  offer 
material”  means: 

(i)  The  bidder’s  formal  offer,  including 
all  the  material  terms  and  conditions  of 
the  tender  offer  and  all  amendments 
thereto; 

(ii)  The  related  transmittal  letter 
(whereby  securities  of  the  subject 
company  which  are  sought  in  the  tender 
offer  may  be  transmitted  to  the  bidder  or 
its  depositary)  and  all  amendments 
thereto;  and 

(iii)  Press  releases,  advertisements, 
letters  and  other  documents  published 
by  the  bidder  or  sent  or  given  by  the 
bidder  to  security  holders  which, 
directly  or  indirectly,  solicit,  invite  or 
request  tenders  of  the  securities  being 
sought  in  the  tender  offer; 

[(6)  3  ►(7)-*  The  term  “executive 
officer"  means  the  president,  secretary, 
treasurer,  any  vice  president  in  charge 
of  a  principal  business  function  (such  as 
sales,  administration  or  finance)  or  any 
other  person  who  performs  similar 
policy  making  functions  for  a 
corporation; 

[(7)3  ►(8)-*  The  term  "business  day” 
means  any  day,  other  than  Saturday, 
Sunday  or  a  federal  holiday,  and  shall 
consist  of  the  time  period  from  12:01 
a.m.  through  12:00  midnight  Eastern 
time.  In  computing  any  time  period 
under  section  14(d)(5)  or  section  14(d)(6) 
of  the  Act  or  under  Regulation  14D  or 
Regulation  14E  the  date  of  the  event 
which  begins  the  running  of  such  time 
period  shall  be  included  except  that  if 
such  event  occurs  on  other  than  a  non¬ 
business  day  such  period  shall  begin  to 
run  on  and  shall  include  the  first 
business  day  thereafter;  and 

C(8)3M9)-*The  term  “security 
position  listing”  means,  with  respect  to 


the  securities  of  any  issuer  held  by  a 
registered  clearing  agency  in  the  name 
of  the  clearing  agency  or  its  nominee,  a 
list  of  those  participants  in  the  clearing 
agency  on  whose  behalf  the  clearing 
agency  holds  the  issuer’s  securities  and 
of  the  participant’s  respective  positions 
in  such  securities  as  of  a  specified  date. 

II.  17  CFR  Part  240  is  proposed  to  be 
amended  by  adding  §  §  240.14e-3, 14e-4 
and  14e-5  to  Regulation  14E  (§§  240.14e- 
1  and  14e-2)  which  read  as  follows: 

►  §  240. 1 4e-3  Trading  in  subject  company 
securities  on  the  basis  of  material  non¬ 
public  information. 

(a)  It  shall  constitute  a  fraudulent, 
deceptive  or  manipulative  act  or 
practice  within  the  meaning  of  section 
14(e)  of  the  Act  for  any  person  who  is  in 
possession  of  material,  non-public 
information  relating  to  a  tender  offer 
that  another  person  has  determined  to 
make  or  is  making  and  who  knows  or 
has  reason  to  believe  that  such 
information  was  received  directly  or 
indirectly  from  such  other  person  or  a 
person  acting  on  behalf  of  such  other 
person,  to  purchase  or  sell,  cause  to  be 
purchased  or  sold  or  arrange  to 
purchase  or  sell  any  security  or  any 
option  to  purchase  or  sell  any  security  of 
such  subject  company  unless  within  a 
reasonable  time  prior  to  any  such 
purchase  or  sale  such  person  makes  a 
public  announcement  by  press  release 
or  otherwise  disclosing  the  information 
received  and  its  source. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  purchases  or  sales  by  a 
person  other  than  a  natural  person  while 
in  possession  of  material,  non-public 
information  relating  to  a  tender  offer 
will  be  deemed  not  to  be  a  violation  of 
paragraph  (a)  if  such  person  can  show 
that  the  individuals  making  the 
investment  decision  on  behalf  of  such 
person  did  not  know  and  did  not  have 
access  to  such  material,  non-public 
information.  The  existence  of  policies 
and  procedures  to  ensure  that  material, 
non-public  information  will  not  be  used 
in  violation  of  paragraph  (a)  of  this 
section  may,  depending  on  the  facts  and 
circumstances,  be  taken  into  account  in 
determining  whether  the  individuals 
who  made  the  investment  decision  on 
behalf  of  such  person  had  access  to 
material,  non-public  information  relating 
to  the  tender  offer. 

(c)  It  shall  constitute  a  fraudulent, 
deceptive  or  manipulative  act  or 
practice  within  the  meaning  of  section 
14(e)  of  the  Act  for  any  person  who  has 
determined  to  make  or  is  making  a 
tender  offer  or  any  person  acting  on 
behalf  of  that  person  to  communicate 
material,  non-public  information  relating 
to  such  tender  offer  to  any  other  person 


if  such  person  knows  or  has  reason  to 
believe  such  other  person  is  likely  to 
violate  paragraph  (a)  of  this  section: 
Provided,  however.  That,  unless  such 
person  has  evidence  indicating  that  its 
officers,  directors,  employees  or 
partners,  as  the  case  may  be,  and  any 
person  involved  in  the  planning, 
financing,  preparation  or  execution  of 
such  tender  offer  is  likely  to  violate 
paragraph  (a),  the  communication  of 
such  information  to  those  persons  in 
order  to  implement  such  tender  offer 
will  not  violate  this  provision. 

§  240.14e-4  Equal  treatment  of  security 
holders. 

As  a  means  reasonably  designed  to 
prevent  fraudulent,  deceptive  or 
manipulative  acts  or  practices  within 
the  meaning  of  section  14(e)  of  the  Act 
in  connection  with  a  tender  offer  and  to 
ensure  equal  treatment  of  holders  of 
securities  for  which  a  tender  offer  is 
made,  no  person  shall  make  a  tender 
offer  unless: 

(a)  The  consideration  paid  to  any 
security  holder  is  equal  to  the  highest 
consideration  offered  to  any  other 
security  holder  pursuant  to  the  tender 
offer:  Provided,  however,  That  in 
connection  with  a  tender  offer  by  an 
issuer  for  securities  of  a  class  of  which  it 
is  the  issuer  which  is  made  only  to 
holders  of  not  more  than  a  specified 
number  which  is  less  than  one  hundred 
shares  of  such  security,  the  terms  of 
such  tender  offer  may  provide  for  the 
same  formula  for  determining  the 
consideration  offered  to  all  such 
holders;  and 

(b)  The  offer  is  open  to  all  holders  of 
the  class  of  securities  which  is  the 
subject  of  such  tender  offer  except  that 
this  provision  shall  not  prohibit  the 
issuer  from  making  a  tender  offer  which 
is  (1)  limited  to  persons  who  own,  of 
record  or  beneficially,  an  aggregate  of 
not  more  than  a  specified  number  which 
is  less  than  one  hundred  shares  of  such 
security;  or  (2)  not  made  to  officers, 
directors  or  affiliates  of  such  issuer. 

§  240. 1 4e-5  Prohibiting  .purchases  not 
made  by  means  of  a  tender  offer. 

(a)  As  a  means  reasonably  designed 
to  prevent  fraudulent,  deceptive  or 
manipulative  acts  or  practices  within 
the  meaning  of  section  14(e)  of  the  Act, 
no  person  who  makes  a  tender  offer  or 
simultaneous  tender  offers  for  one  or 
more  classes  of  securities  issued  by  a 
single  subject  company  shall  purchase, 
cause  to  be  purchased  or  enter  into  any 
agreement,  arrangement  or 
understanding  to  purchase  securities 
described  in  paragraph  (b)  of  this 
section,  except  by  means  of  the  tender 
offers,  during  the  period  from  the 
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person’s  public  announcement  of  the 
information  described  in  Rule  14d— 2(d) 
or,  if  no  such  announcement  is  made, 
the  date  on  which  the  first  of  the  tender 
offers  commences,  through  the  tenth 
business  day  after  the  termination  of  the 
last  of  the  tender  offers  to  expire. 

(b)  The  security  referred  to  in 
paragraph  (a)  of  this  section  includes: 

(1)  Any  security  of  any  one  of  the 
same  classes  of  securities  sought  in  the 
tender  offers:  and 

(2)  Any  option,  warrant,  right, 
convertible  security  or  other  security 
which  involves  a  contractual  right, 
privilege  or  other  provision  to  purchase 
or  acquire  through  exercise,  conversion, 
exchange  or  otherwise  any  security 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  a  person  referred  to  in  that 
paragraph  may  purchsase  or  cause  to  be 
purchased  the  securities  referred  in 
paragraph  (b)(1)  of  this  section  pursuant 
to  the  exercise  of  options,  warrants  or 
rights,  the  conversion  of  convertible 
securities,  or  the  performance  of 
agreements  to  purchase  such  securities, 
subsequent  to  the  time  of  the  public 
announcement  or  commencement 
referred  to  in  paragraph  (a)  of  this 
section,  if  the  following  conditions  are 
satisfied: 

(1)  Such  options,  warrants,  rights, 
convertible  securities,  or  agreements 
were  acquired  or  entered  into  prior  to 
the  time  of  such  public  announcement  or 
pursuant  to  the  tender  offer;  and 

(2)  Such  options,  warrants,  rights, 
convertible  securities  or  agreements, 
and  any  exercise,  conversion  or 
performance  thereof,  are  disclosed  in 
either  the  Schedule  14D-1  or  Schedule 
13E-4,  if  applicable,  or  amendments  to 
either  such  schedule,  filed  by  such 
person  and  in  the  tender  offer  materials 
disseminated  to  security  holders. 

(d)  The  provisions  of  this  section  shall 
not  apply  to  a  purchase  of  a  security  of 
the  same  class  as  that  which  is  the 
subject  of  a  tender  offer  (or  of  any  other 
security  which  is  immediately 
convertible  into  or  exchangeable  for 
such  security)  if  such  purchase  is  made, 
by  the  issuer,,  by  participating 
employees  of  the  issuer  or  the 
employees  of  its  subsidiaries,  or  by  the 
trustee  or  other  person  acquiring  such 
security  for  the  account  of  such 
employee,  pursuant  to  (1)  a  stock  option 
plan  involving  only  "qualified  stock 
options,"  or  qualifying  as  an  “employee 
stock  purchase  plan."  as  those  terms  are 
defined  in  sections  422  and  423  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  or  “restricted  stock  options” 
as  defined  in  section  424(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended:  Provided,  however,  That  for 
the  purposes  of  this  paragraph  an  option 


which  meets  all  of  the  conditions  of  that 
section  other  than  the  date  of  issuance 
shall  be  deemed  to  be  “restricted  stock 
options";  or  (2)  a  savings,  investment, 
pension  or  other  stock  purchase  plan 
providing  for  both  (i)  periodic  payments 
(or  payroll  deductions)  for  acquisition  of 
securities  by  or  on  behalf  of 
participating  employees  and  (ii)  periodic 
purchases  of  the  securities  by 
participating  employees,  or  the  person 
acquiring  them  for  the  account  of  such 
employees. 

(e)  This  section  shall  not  prohibit  any 
transaction  or  transactions  if  the 
Commission,  upon  written  request  or 
upon  its  own  motion,  exempts  such 
transaction  or  transactions,  either 
unconditionally  or  on  specified  terms  or 
conditions,  as  not  constituting  a 
manipulative  or  deceptive  device  or 
contrivance  or  a  fraudulent,  deceptive  or 
manipulative  act  or  practice 
comprehended  within  the  purpose  of 
this  section.  •< 

[Secs.  3(b),  10(b),  13(d),  13(e),  14(d),  14(e), 
23(a),  48  Stat.  882,  891,  894,  895,  901;  sea 
203(a),  49  Stat.  704;  sec.  8.  49  Stat.  1379;  secs. 
2.  3,  82  Stat.  454,  455;  secs.  1.  2,  3-5,  84  Stat. 
1497;  secs.  3, 18,  89  Stat.  97, 155;  sec.  202,  91 
Stat.  1494;  15  U.S.C.  78c(b),  78j(b).  78m(d). 
78m(e),  78n(d),  78n(e),  78w(a)]. 

Statutory  Authority 

The  Commission  hereby  proposes  for 
comment:  amendments  to  Regulation 
14D  pursuant  to  sections  3(b),  10(b), 
13(d),  14(d),  14(e)  and  23(a)  of  the 
Exchange  Act;  proposed  Rule  14e-3 
pursuant  to  Sections  14(e)  and  23(a)  of 
the  Exchange  Act;  proposed  Rule  14e-4 
pursuant  to  Sections  13(e),  14(d),  14(e) 
and  23(a)  of  the  Exchange  Act;  and  Rule 
14e-5  pursuant  to  Sections  10(b),  13(e), 
14(e)  and  23(a)  of  the  Exchange  Act. 

By  the  Commission. 

November  29, 1979. 

George  A.  Fitzsimmons. 

Secretary. 

(FR  Doc.  79-37404  Filed  12-5-79.  8:45  am) 
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17  CFR  Part  240 

(Release  No.  33-6160,  34-16386,  IC-10960) 
Withdrawal  of  Rule  Proposals 
Concerning  Tender  Offers. 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Withdrawal  of  Proposals. 

summary:  The  Commission  is 
withdrawing  two  proposed  rules 
concerning  purchases  of  securities 
which  are  or  would  become  the  subject 
of  a  tender  offer.  One  of  the  proposed 
rules  would  have  integrated  for  certain 
purposes  purchases  of  subject  company 
securities  during  a  period  of  forty 
business  days  subsequent  to  the 


termination  of  the  tender  offer.  The 
other  proposed  rule  dealt  with  the 
purchase  of  subject  company  securities 
by  certain  persons,  including  the  bidder, 
prior  to  the  bidder’s  announcement  of  its 
intention  to  make  the  tender  offer.  New 
proposals  are  being  published  for 
comment  in  a  separate  release  which 
the  Commission  believes  will  deal  more 
effectively  with  the  abuses  attendant  to 
such  purchases. 

DATE:  Effective  December  6. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Huber  or  John  Granda  (202-272- 
2589),  Office  of  Disclosure  Policy. 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street,  Washington, 
D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  On 

February  5, 1979  the  Commission 
published  for  comment  certain  proposed 
rules  and  a  related  schedule  pertaining 
to  tender  offers,  including  proposed 
Rules  14d-8  and  14e-2.‘ 

Proposed  Rule  14d-8  would  have 
integrated,  for  the  purpose  of  the  “best- 
price  rule"  embodied  in  section  14(d)(7) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act")  [15  U.S.C.  78a  et 
seq..  as  amended  by  Pub.  L.  No.  94-29 
(June  4, 1975)]  certain  purchases  of 
subject  company  securities  by  a  bidder 
or  its  affiliate  after  the  termination  of 
the  bidder’s  tender  offer.  The 
Commission  has  determined  to 
withdraw  this  proposal  for  the  reasons 
expressed  in  Release  No.  34-16384 
(November  29, 1979)  published 
elsewhere  in  this  issue  and  is  publishing 
for  comment  proposed  Rule  14e-5,  also 
discussed  in  that  release,  to  address  in  a 
more  effective  manner  the  matters 
sought  to  be  addressed  by  the  proposal. 

Proposed  Rule  14e-2  dealt  with  the 
purchase  of  subject  company  securities 
by  certain  persons,  including  the  bidder, 
prior  to  the  bidder’s  announcement  of  its 
intention  to  make  the  tender  offer.  The 
Commission  is  withdrawing  this 
proposal  for  the  reasons  expressed  in 
Release  No.  34-16384  (November  29, 
1979)  and  is  publishing  for  comment  a 
more  generic  proposal,  proposed  Rule 
14e-3,  which  is  also  discussed  in  that 
release. 

By  the  Commission. 

November  29, 1979. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  79-37405  Filed  12-5-79:  8:45  am) 
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*  Release  No.  34-15548  (February  5, 1978)  (44  FR 
9958). 


